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INTRODUCING THE ISSUE 


This special double issue inaugurates another major change in the Journal’s 
format. A new section called DOCUMENTS FROM COUNSEL has been added 
to the existing ARTICLES and COMMENTARY sections (see Introducing the 
Issue for Vol. 4, No. 1) and the experimental issue on CONFERENCE OUT- 
LINES (see Introducing the Issue for Vol. 6, No. 1). 


The Journal’s ARTICLES section will continue to include manuscripts pro- 
viding extended analysis of legal and legal policy issues important to post- 
secondary education. The COMMENTARY section will continue to include 
shorter manuscripts discussing recent cases, legislation, or administrative de- 
velopments, as well as book reviews, annotated bibliographies, and brief reader 
responses to previously or contemporaneously published Journal manuscripts. 
The CONFERENCE OUTLINES issue, if it continues, will include the presen- 
tations made by speakers at NACUA’s annual conference. Supplementing these 
efforts, DOCUMENTS FROM COUNSEL will provide legal documents of gen- 
eral interest and high quality which were prepared by attorneys in the course of 
their practice. Examples of documents we hope to publish in this section include 
briefs in critical cases, office memoranda on novel points of law or new legal 
developments, institutional rules or regulations drafted to govern complex or 
controversial subject matter, and institutional contracts covering complex trans- 
actions. 


The new section in this double issue contains two ““Documents from Coun- 
sel.” The first, prepared by John Bissell, is a federal appellate brief in a major 
student bankruptcy case. The second is an office memorandum on the U.S. 
Supreme Court’s recent Davis opinion prepared by Jeffrey Orleans. A third 
contribution to this issue, Limiting the ‘Pursuit of Perfect Justice’ on Campus: A 
Proposed Code of Student Conduct by Gary Pavela, Director of Judicial Pro- 
grams at the University of Maryland, could also have qualified as a document 
from counsel. But because of its extensive introduction prepared by the author 
especially for Journal publication, and its extensive annotations, Mr. Pavela’s 
work appears here as an article. 


The other two articles in this double issue provide extended analysis of two 
federal law issues of current and critical importance to colleges and universities. 
The first of these articles, by John Gaal and Louis P. DiLorenzo, explores 
up-to-the-minute problems in interpreting and enforcing Title LX as it applies to 
intercollegiate athletics. This article can usefully be read in conjunction with an 
earlier Journal article on that topic: Kadzielski, “Postsecondary Athletics in an 
Era of Equality: An Appraisal of the Effect of Title IX,” 5 J. Coll. & U.L. 123 
(1978-1979). The second article, by Stuart Bompey, surveys recent developments 
regarding the Age Discrimination in Employment Act and its 1978 amendments. 
This article can also be usefully read in conjunction with an earlier, related 


Vii 





Journal article: Ford, ‘““The Implications of the Age Discrimination in Employ- 
ment Act Amendments of 1978 for Colleges and Universities,”’ 5 J. Coll. & U.L. 
161 (1978-1979). 


The remaining contribution to this double issue is a commentary on the 
Girardier v. Webster College case and related litigation on withholding transcripts 
from student bankrupts who have not repaid their college loans. This commen- 
tary written by two attorneys involved in representing the college in the litigation, 
Wayne Millsap and Pamela Wright, can usefully be read together with the appel- 
late brief filed in a later case on the same topic which appears in this issue’s 
DOCUMENTS FROM COUNSEL section. 


On another note, one of the authors from Volume 5 has advised the Journal 
of an important recent development concerning the topic of his article. On June 
11, 1979, the United States Court of Appeals for the Tenth Circuit reversed the 
decision of the United States District Court for the District of Colorado criticized 
in Zuckman, “Throw ’em to the Lions (or Bengals): The Decline and Fall of 
Sports Civilization as Seen Through the Eyes of a United States District Court,” 
5 J. Coll. & U.L. 55 (1977). The Tenth Circuit’s reasons for reversal parallel ideas 
presented in Professor Zuckman’s article. See Hackbart v. Cincinnati Bengals, 
Inc., 48 U.S.L.W. 2010 (July 3, 1979), cert. denied, 48 U.S.L.W. 3291 (Oct. 30, 
1979). 


Jeffrey H. Orleans, Chair of the Journal’s Editorial Advisory Board, pro- 


vided special editorial assistance for this issue in addition to contributing his 
memorandum on the Davis case. 


William A. Kaplin 
Editor 
Catholic University Law School 





LIMITING THE ‘‘PURSUIT OF PERFECT JUSTICE’? ON CAMPUS: 
A PROPOSED CODE OF STUDENT CONDUCT 


GARY PAVELA* 


The proposed “Code of Student Conduct” set forth below is designed to 
replace current disciplinary regulations at the University of Maryland. Those 
regulations, and others developed at comparable institutions, have permitted 
students to rely upon many of the procedural complexities of the criminal justice 
system, including the exclusionary rule, Miranda warnings, unanimous verdicts, 
multiple appeals, the “beyond a reasonable doubt” standard of proof, and the 
like. The result has been a pervasive proceduralism on campus which has dimin- 
ished the concept of personal responsibility and made it unusually difficult for the 
University to act promptly to protect the campus community. 


The harmful effect of unnecessary procedural complexity has been com- 
pounded in Maryland’s regulations by the addition of confusing terminology 
derived from the fields of education and counseling. Students are advised in the 
University catalog that “the goals of judicial actions are largely educative and 
preventive” and that campus disciplinarians will “‘meet the unique personal 
needs” of student offenders. One consequence of such an odd amalgam of 
legalistic procedure and “counseling” terminology is that students rarely see 
themselves as accountable for their actions. Procedurally, the primary focus of 
disciplinary proceedings devolves into close scrutiny of the process by which 
students became involved in the disciplinary system, rather than the substantive 
issue of guilt or innocence. Thereafter, if students are held to be culpable, the 
apparent purpose of imposing any sanction is to ‘‘educate”’ and meet “personal 
needs’’, implying that most forms of misconduct are somehow the result of 
ignorance or institutional neglect. The value of deterrence and the simple justice 
of retributive punishment are then lost on campus, and along with them the virtue 
of treating students as autonomous individuals capable of influencing the events 
around them. 


The proposed code of conduct represents an effort to respond to these 
criticisms, as well as other deficiencies. 





*B.A., 1968, Lawrence College; M.A., 1970, Wesleyan University; J.D., 1973, University of Illinois. Director 
of Judicial Programs and Lecturer in General Honors, University of Maryland at College Park. Fellow, Center 
for Behavioral Science and Law, University of Wisconsin-Madison. Consultant, Federal Judicial Center, 
Washington, D. C. Law clerk to the late Judge A. P. Murrah, United States Court of Appeals, 10th Circuit, 
1973-74. Significant contributions to the proposed Code of Student Conduct at the University of Maryland were 
also made by Dr. William L. Thomas, Jr., Vice Chancellor for Student Affairs; Terry Roach, Assistant to the 
Chancellor; William Salmond, Director of the Student Legal Aid Office; and Richard Stimpson, Director of 
Residential Life. 
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@ The imposition of discipline is justified as a necessary means 
to protect the campus community, rather than as a mechanism 
to meet the personal needs of students. 


An effort is made to define prohibited offenses with precision, 
reflecting the view shared by many commentators that “the 
single most important principle in applying the Constitution 
on the campus should be that discipline cannot be admin- 
istered on the basis of vague and imprecise rules.’’* Student 
disciplinary regulations, however, are distinguished from pe- 
nai statutes and related rules of strict construction. 


Significant sanctions are imposed only for intentional acts pos- 
ing a threat to persons or property, or for the various forms of 
academic dishonesty. Freedom of expression is specifically 
protected. Simple negligence and most “‘victimless” offenses 
are excluded, as is any language obligating the University to 
enforce the state criminal code. 


Full adversarial hearings are not provided in minor cases; 
instead, students are accorded an opportunity for a “‘discipli- 
nary conference” with a campus administrator. 


Harmless deviations from prescribed procedures may not be 
used to invalidate a decision or proceeding. 


Most forms of relevant evidence, including hearsay, may be 
considered by hearing officers and administrators. 


A right of appeal is granted only in cases involving suspension 
or expulsion; even then, the power to reverse a decision is 
severely limited. 


Attorneys are permitted to represent students, subject to the 
caveat that “‘no party or representative may use threatening or 
abusive language, engage in excessive argumentation, inter- 
rupt the proceedings with redundant or frivolous objections, 
or otherwise disrupt the hearing.’”’ Efforts on some campuses 
to permit only “members of the campus community” to serve 
as counsel have often resulted in representation by pre-law 
students, who are not subject to the Canons of Ethics and who 
are usually more inclined than attorneys to engage in theatrics 
and obstructionism.° 


Specific regulations and safeguards are detailed for the reten- 
tion and release of student disciplinary records. Administra- 
tors have focused inordinate attention on the formalization of 





“Wright, The Constitution on Campus, 22 VAN- 
DERBILT L. REV. 1027, 1065 (1969). 

See generally Gabrilowitz v. Newman, 582 F.2d 
100 (ist Cir. 1978). 
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disciplinary proceedings, while ignoring the need for rudimen- 
tary checks upon other forms of administrative discretion. 


One cannot speak to administrators responsible for student conduct without 
sensing their increasing frustration with what they perceive to be legally man- 
dated proceduralism on their campuses. It is not unusual, therefore, for counsel 
to encounter an occasional willingness to ignore basic procedural protections for 
students (e.g., “‘we’ll do it until we get sued’’)° or more subtle forms of subter- 
fuge, such as the misuse of mandatory “‘psychiatric’”’ withdrawals in lieu of formal 
disciplinary proceedings. Accordingly, college and university attorneys should be 
participants at an early stage in the development of student disciplinary regula- 
tions and must anticipate that faculty members and administrators involved in 
that process will often turn instinctively to the criminal justice model for guid- 
ance. A relatively simple but important task for counsel will be to explain and 
emphasize the considerable leeway given to colleges and universities by the 
courts to implement more efficient procedures to resolve cases of student miscon- 
duct. 


Code of Conduct 


Rationale 


1. The primary purpose for the imposition of discipline in the University set- 
ting is to protect the campus community. Consistent with that purpose, 
teasonable efforts will also be made to foster the personal and social devel- 
opment of those students who are held accountable for violations of Uni- 
versity regulations.‘” 


Definitions 
2. When used in this code: 


(a) the term “aggravated violation” means a violation which resulted or 
foreseeably could have resulted in significant damage to persons or 
property or which otherwise posed a substantial threat to the stability 
and continuance of normal University or University sponsored activi- 
ties. 


(b) the term “cheating” means intentionally using or attempting to use 
unauthorized materials, information or study aids in any academic 
exercise. 


(c) the term “distribution” means sale or exchange for personal profit. 





°A brief discourse by counsel at public institu- 
tions pertaining to the holding in Wood v. Strickland, 
420 U.S. 308 (1975), is appropriate in this circum- 
stance. 
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the term ‘fabrication’? means intentional and unauthorized falsifica- 
tion or invention of any information or citation in an academic exer- 
cise. 


the term “‘group”’ means a number of persons who are associated with 
each other and who have not complied with University requirements 
for registration as an organization. 


the terms “‘institution”’ and “‘university’”’ mean the University of Mary- 
land at College Park. 


the term ‘“‘organization” means a number of persons who have com- 
plied with University requirements for registration. 


the term “‘plagiarism”’ means intentionally or knowingly representing 
the words or ideas of another as one’s own in any academic exercise. 


the term “‘reckless”” means conduct which one should reasonably be 
expected to know would create a substantial risk of harm to persons or 
property or which would otherwise be likely to result in interference 
with normal University or University sponsored activities. 


the term ‘‘student’”’ means a person taking or auditing courses at the 
institution either on a full or part-time basis. 


the term “University premises” means buildings or grounds owned, 
leased, operated, controlled or supervised by the University. 


the term ‘“‘weapon”’ means any object or substance designed to inflict 
a wound, cause injury, or incapacitate, including, but not limited to, all 
firearms, pellet guns, switchblade knives, knives with blades five or 
more inches in length, and chemicals such as ‘“‘Mace”’ or tear-gas. 


(m) the term “University sponsored activity” means any activity on or off 
campus which is initiated, aided, authorized or supervised by the Uni- 
versity. 


(n) the terms “will’’ or ‘shall’? are used in the imperative sense. 


Interpretation cf Regulations 


3. Disciplinary regulations at the University are set forth in writing in order to 
give students general notice of prohibited conduct. The regulations should 
be read broadly and are not designed to define misconduct in exhaustive 
terms. 


Inherent Authority 


4. The University reserves the right to take necessary and appropriate action 
to protect the safety and well-being of the campus community.© 


Student Participation 


5. Students are asked to assume positions of responsibility in the University 
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judicial system in order that they might contribute their skills and insights 
to the resolution of disciplinary cases. Final authority in disciplinary mat- 
ters, however, is vested in the University administration and in the Board 
of Regents. 


Standards of Due Process 


6. 


Students subject to expulsion, suspension, a permanent disciplinary rec- 
ord or disciplinary removal from University housing‘” will be accorded a 
judicial board hearing as specified in part 28 of this code. Students subject 
to less severe sanctions will be entitled to an informal disciplinary confer- 
ence®), as set forth in parts 30 and 31. 


The focus of inquiry in disciplinary proceedings shall be the guilt or inno- 
cence of those accused of violating disciplinary regulations. Formal rules of 
evidence shall not be applicable, nor shall deviations from prescribed proce- 
dures necessarily invalidate a decision or proceeding, unless significant pre- 
judice to a student respondent or the University may result. 


Violations of Law and Disciplinary Regulations 


8. 


Students may be accountable to both civil authorities and to the University 
for acts which constitute violations of law and of this code.“ Disciplinary 
action at the University will normally proceed during the pendency of crim- 
inal proceedings and will not be subject to challenge on the ground that 
criminal charges involving the same incident have been dismissed or re- 
duced. 


Prohibited Conduct 


9. 


The following misconduct is subject to disciplinary action: 


(a) intentionally or recklessly causing physical harm to any person on 
University premises or at University sponsored activities, or intention- 
ally or recklessly causing reasonable apprehension of such harm. 


(b) unauthorized use, possession or storage of any weapon on University 
premises or at University sponsored activities. 


(c) intentionally initiating or causing to be initiated any false report, warn- 
ing or threat of fire, explosion or other emergency on University prem- 
ises or at University sponsored activities. 


intentionally or recklessly interfering with normal University or Uni- 
versity sponsored activities, including, but not limited to, studying, 
teaching, research, University administration, or fire, police or emer- 
gency services. 


knowingly violating the terms of any disciplinary sanction imposed in 
accordance with this code. 


unauthorized distribution or possession for purposes of distribution of 
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any controlled substance or illegal drug‘'” on University premises or at 
University sponsored activities. 


intentionally or recklessly misusing or damaging fire safety equipment. 
intentionally furnishing false information to the University. 


forgery, unauthorized alteration, or unauthorized use of any Univer- 
sity document or instrument of identification. 


all forms of academic dishonesty, including cheating, fabrication, facili- 
tating academic dishonesty and plagiarism. 


intentionally and substantially interfering with the freedom of expres- 
sion of others on University premises or at University sponsored acti- 
vities.'” 


theft of property or of services on University premises or at University 
sponsored activities; knowing possession of stolen property on Uni- 
versity premises or at University sponsored activities. 


intentionally or recklessly destroying or damaging the property of 
others on University premises or at University sponsored activities. 


failure to comply with the directions of University officials, including 
campus police officers, acting in performance of their duties. 


violation of published University regulations or policies, as a proved 
13) 


and compiled by the Vice Chancellor for Student Affairs.‘’~’? Such 
regulations or policies may include the residence hall contract, as well 
as those regulations relating to entry and use of University facilities, 
sale or consumption of alcoholic beverages, use of vehicles and ampli- 
fying equipment, campus demonstrations, and misuse of identification 
cards. 


use or possession of any controlled substance or illegal drug on Uni- 
versity premises or at University sponsored activities.“'* 
unauthorized presence in or use of University premises, facilities or 
property. 

(r) unauthorized use or possession of fireworks on University premises. 


Sanctions 


10. One or more of the following sanctions may be imposed for violations of 
disciplinary regulations: 


(a) EXPULSION: permanent separation of the student from the Univer- 
sity. Notification will appear on the student’s transcript. The student 
will also be barred from University premises. (Expulsion requires ad- 
ministrative review and approval by the Chancellor and may be al- 
tered, deferred or suspended.) 


(b) SUSPENSION: separation of the student from the University for a 
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14. 


specified period of time. Permanent notification may appear on the 
student’s transcript. The student shall not participate in any University 
sponsored activity and may be barred from University premises. Sus- 
pended time will not count against any time limits of the Graduate 
School for completion of a degree. (Suspension requires administrative 
review and approval by the Vice Chancellor for Student Affairs and 
may be altered, deferred or withheld.) 


DISCIPLINARY PROBATION: the student shall not represent the 
University in any extracurricular activity or run for or hold office in any 
student group or organization. Additional restrictions or conditions 
may also be imposed. Notification will be sent to appropriate Univer- 
sity offices, including the Office of Campus Activities. 


DISCIPLINARY REPRIMAND: the student is warned that further 
misconduct may result in more severe disciplinary action. 


RESTITUTION: the student is required to make payment to the Uni- 
versity or to other persons, groups, or organizations for damages in- 
curred as a result of a violation of this code. 


OTHER SANCTIONS: other sanctions may be imposed instead of or 
in addition to those specified in sections (a) through (e) of this part. For 
example, students may be subject to dismissal from University housing 
for disciplinary violations which occur in the residence halls. Likewise, 
students may be subject to restrictions upon or denials of driving privi- 
leges for disciplinary violations involving the use or registration of 
motor vehicles. Work or research projects may also be assigned. 


Violations of sections (a) through (f) in part nine of this code may result in 
expulsion from the University,“ unless specific and significant mitigating 
factors are present. Factors to be considered in mitigation shall be the 
present demeanor and past disciplinary record of the offender, as well as the 
nature of the offense and the severity of any damage, injury, or harm 
resulting from it. 


Violations of sections (g) through (1) in part nine of this code may result in 
suspension from the University, unless specific and significant mitigating 
factors as specified in part eleven are present. 


Repeated or aggravated violations of any section of this code may also result 
in expulsion or suspension or in the imposition of such lesser penalties as 
may be appropriate. 


Attempts to commit acts prohibited by this code shall be punished to the 
same extent as completed violations.“ 


Interim Suspension”? 


&. 


The Vice Chancellor for Student Affairs or a designee may suspend a 
student for an interim period pending disciplinary proceedings or medical 
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evaluation, such interim suspension to become immediately effective with- 
out prior notice, whenever there is evidence that the continued presence of 
the student on the University campus poses a substantial threat to himself 
or to others or to the stability and continuance of normal University func- 
tions. 


16. A student suspended on an interim basis shall be given an opportunity to 
appear personally before the Vice Chancellor for Student Affairs or a des- 
ignee within five business days from the effective date of the interim suspen- 
sion. A hearing shall then be held on the following issues only: 


(a) 
(b) 


the reliability of the information concerning the student’s conduct, 
including the matter of his identity; 


whether the conduct and surrounding circumstances reasonably indi- 
cate that the continued presence of the student on the University 
campus poses a substantial threat to himself or to others or to the 
stability and continuance of normal University functions. 


The Judicial Programs Office 


17. The Judicial Programs Office directs the efforts of students and staff 
members in matters involving student discipline. The responsibilities of the 
office include: 


(a) 
(b) 


(c) 
(d) 
(e) 
(f) 
(g) 


(h) 
(i) 


determination of the disciplinary charges to be filed pursuant to this 
code. 


interviewing and advising parties“® involved in disciplinary proceed- 
ings. 


supervising, training, and advising all judicial boards. 
reviewing the decisions of all judicial boards.“'” 
maintenance of all student disciplinary records. 
development of procedures for conflict resolution. 


resolution of cases of student misconduct, as specified in parts 30 and 
31 of this code. 


collection and dissemination of research and analysis concerning stu- 
dent conduct. 


submission of a statistical report each semester to the campus commu- 
nity, reporting the number of cases referred to the office, the number 
of cases resulting in disciplinary action, and the range of sanctions 
imposed. 


Judicial Panels 


18. Hearings or other proceedings as provided in this code may be held before 
the following boards or committees: 
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(a) CONFERENCE BOARDS, as appointed in accordance with part 31 
of this code. 


RESIDENCE BOARDS, as established and approved by the Vice 
Chancellor for Student Affairs.?’ Students residing in group living 
units owned, leased, operated or supervised by the University may 
petition the Vice Chancellor for authority to establish judicial boards. 
Such boards may be empowered to hear cases involving violations of 
this code, as prescribed by the Vice Chancellor for Student Affairs. 


THE CENTRAL BOARD hears cases involving disciplinary viola- 

tions which are not referred to Residence Boards or resolved in accord- 

ance with parts 30 and 31 of this code. The Central Board is composed 
.e full-time students, including at least two graduate students. 


AD HOC BOARDS may be appointed by the Director of Judicial 
Programs when a Conference Board, a Residence Board, the Central 
Board or the Senate Adjunct Committee are unable to obtain a quo- 
rum or are otherwise unable to hear a case.°”) Each ad hoc board shall 
be composed of three members, including at least one student. 


THE SENATE COMMITTEE ON STUDENT CONDUCT hears ap- 
peals as specified in part 38 of this code. The committee also approves 
the initial selection of all judicial board members, except members of 
conference and ad hoc boards. ?* 


The presiding officer of each judicial board and of the Senate Committee on 
Student Conduct may develop bylaws which are not inconsistent with any 
provision in this code. Bylaws must be approved by the Director of Judicial 
Programs.) 


Selection and Removal of Board Members 


20. 


21. 


Ze. 


as. 


24. 


Members of the various judicial boards are selected in accordance with 
procedures developed by the Director of Judicial Programs. 


Members of conference and ad hoc boards are selected in accordance with 
parts 31 and 18 (d), respectively. 


Prospective members of the Central Board are subject to confirmation by 
the Senate Committee on Student Conduct. 


Members of the Senate Committee on Student Conduct are selected in 
accordance with the bylaws of the University Senate. 


Prior to participating in board or committee deliberations, new members of 
the Senate Committee on Student Conduct and of all judicial boards, except 
conference and ad hoc boards, will participate in one orientation session 
offered at least once each academic year by the Judicial Programs Office. 


Student members of any judicial board or committee who are charged with 
any violation of this code or with a criminal offense? may be suspended 
from their judicial positions by the Director of Judicial Programs during the 
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pendency of the charges against them. Students convicted for any such 
violation or offense may be disqualified from any further participation in the 
University judicial system by the Director of Judicial Programs. Additional 
grounds and procedures for removal may also be set forth in the bylaws of 
the various judicial panels. 


Case Referrals 


26. 


Any person®® may refer a student or a student group or organization 
suspected of violating this code to the Judicial Programs Office. Persons 
making such referrals are required to provide information pertinent to the 
case and will normally be expected to appear before a judicial board as the 
complainant. @”) 


Deferral of Proceedings 


27. 


The Director of Judicial Programs may defer disciplinary proceedings for 
alleged violations of this code for a period not to exceed ninety days. 
Pending charges may be withdrawn thereafter, dependent upon the good 
behavior of the respondent. 


Hearing Referrals 


28. 


Staff members in the Judicial Programs Office will review case referrals to 
determine whether the alleged misconduct might result in expulsion, sus- 
pension, a permanent disciplinary record, or disciplinary removal from Uni- 
versity housing.‘7®) Students subject to those sanctions shall be accorded a 
hearing before the appropriate judicial board. All other cases shall be re- 
solved in the Judicial Programs Office after an informal disciplinary confer- 
ence, as set forth in parts 30 and 31 of this code. 


Students referred to a judicial board hearing may elect instead to have their 
case resolved in accordance with parts 30 and 31. The full range of sanctions 
authorized by this code may be imposed, although the right of appeal 
specified at part 38 shall not be applicable. 


Disciplinary Conferences? 


30. 


Students subject to or electing to participate in a disciplinary conference in 
the Judicial Programs Office are accorded the following procedural protec- 
tions: 


(a) written notice of charges at least three days prior to the scheduled 
conference. 


(b) reasonable access to the case file prior to and during the conference. 


(c) an opportunity to respond to the evidence against them and to call 
appropriate witnesses in their behalf. 


(d) the right to be accompanied and assisted by a representative in accor- 
dance with part 33 of this code. 
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31. Disciplinary conferences shall be conducted by the Director of Judicial 
Programs or a designee.©’ Complex or contested cases may be referred by 
the Director to a conference board, consisting of two students and a staff 
member in the Division of Student Affairs. Conference Board members 

be selected by the Director of Judicial Programs. 


shall 


Hearing Procedures 


32. The following procedural guidelines shall be applicable in disciplinary hear- 


ings: 


(a) 


respondents shall be given notice of the hearing date and the specific 
charges against them at least five days in advance and shall be accorded 
reasonable access to the case file, which will be retained in the Judicial 
Programs Office. 


the presiding officer of any board may subpoena witnesses upon the 
motion of any board member or of either party and shall subpoena 
witnesses upon request of the board advisor. Subpoenas must be ap- 
proved by the Director of Judicial Programs and shall be personally 
delivered or sent by certified mail, return receipt requested. University 
students and employees are expected to comply with subpoenas issued 
pursuant to this procedure, unless compliance would result in signifi- 
cant and unavoidable personal hardship or substantial interference 
with normal University activities. ©” 


Respondents who fail to appear after proper notice will be deemed to 
have plead guilty to the charges pending against them. 


hearings will be closed to the public, except for the immediate mem- 
bers of the respondent’s family and for the respondent’s representa- 
tive. An open hearing may be held, in the discretion of the presiding 
officer, if requested by the respondent. 


the presiding officer of each board shall exercise control over the 
hearing to avoid needless consumption of time and to prevent the 
harassment or intimidation of witnesses. Except as provided in Section 
(o) of this part, any person, including the respondent, who disrupts a 
hearing or who fails to adhere to the rulings of the presiding officer or 
board advisor may be excluded from the proceedings. 


hearings may be tape recorded or transcribed. If a recording or trans- 
cription is not made, the decision of the board must include a summary 
of the testimony and shall be sufficiently detailed to permit review by 
appellate bodies and by staff members in the Judicial Programs Office. 


any party or the board advisor may challenge a board member on the 
grounds of personal bias. Board members may be disqualified upon 
majority vote of the remaining members of the board, conducted by 
secret ballot,©*» or by the Director of Judicial Programs. 
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witnesses shall be asked to affirm that their testimony is truthful and 
may be subject to charges of perjury, pursuant to part 9 (h) of this 
code. 


prospective witnesses, other than the complainant and the respondent, 
may be excluded from the hearing during the testimony of other wit- 
nesses. All parties, the witnesses, and the public shall be excluded 
during board deliberations. 


the burden of proof shall be upon the complainant, who must establish 
the guilt of the respondent by a preponderance of the evidence.@*) 


formal rules of evidence shall not be applicable in disciplinary proceed- 
ings conducted pursuant to this code. The presiding officer of each 
board shall give effect to the rules of confidentiality and privilege, but 
shall otherwise admit all matters into evidence which reasonable per- 
sons would accept as having probative value in the conduct of their 
affairs. Unduly repetitious or irrelevant evidence may be excluded.@°) 


respondents shall be accorded an opportunity to question those wit- 
nesses who testify for the complainant at the hearing. 


affidavits shall not be admitted into evidence unless signed by the 
affiant and witnessed by a University employee, or by a person des- 
ignated by the Director of Judicial Programs. 


board members may take judicial notice of matters which would be 
within the general experience of University students.°® 


board advisors may comment on questions of procedure and admissi- 
bility of evidence and will otherwise assist in the conduct of the hear- 
ing. Advisors will be accorded all the privileges of board members, and 
the additional responsibilities set forth in this code, but shall not vote. 
All advisors are responsible to the Director of Judicial Programs and 
shall not be excluded from hearings or board deliberations by any 
board or by the presiding officer of any board. 


the Director of Judicial Programs may appoint a special presiding 
officer to any board in complex cases or in any case in which the 
respondent is represented by an attorney. Special presiding officers 
may participate in board deliberations, but shall not vote.©” 


a determination of guilt shall be followed by a supplemental proceeding 
in which either party and the board advisor may submit evidence or 
make statements concerning the appropriate sanction to be imposed. 
The past disciplinary record©® of the respondent shall not be supplied 
to the board by the advisor prior to the supplementary proceeding. 


final decisions of all judicial panels shall be by majority vote of the 
members present and voting. A tie vote will result in a recommended 
acquittal in an original proceeding. A tie vote in an appellate proceed- 
ing will result in an affirmation of the original decision. 
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(s) final decisions of all boards, except conference boards, shall be accom- 
panied by a brief written opinion. 


Representatives and Attorneys 


33. 


Respondents or complainants participating in any disciplinary proceeding 
may be accompanied by a representative, who may be an attorney.©” Par- 
ties who wish to be represented by an attorney must so inform the Judicial 
Programs Office in writing at least two business days prior to the scheduled 
date of the proceeding. Representatives may not appear in lieu of respon- 
dents. 


Student Groups and Organizations 


34. 


a. 


Student groups and organizations may be charged with violations of this 
code. 


A student group or organization and its officers may be held collectively“ 
or individually responsible when violations of this code by those associated 
with” the group or organization have received the tacit or overt consent or 
encouragement of the group or organization or of the group’s or organiza- 
tion’s leaders, officers, or spokesmen. 


The officers or leaders or any identifiable spokesmen“ for a student group 
or organization may be directed by the Vice Chancellor for Student Affairs 
or a designee to take appropriate action designed to prevent or end viola- 
tions of this code by the group or organization or by any persons associated 
with the group or organization who can reasonably be said to be acting in 
the group’s or organization’s behalf. Failure to make reasonable efforts to 
comply with the Vice Chancellor’s directive shall be considered a violation 
of part 9 (n) of this code, both by the officers, leaders or spokesmen for the 
group or organization and by the group or organization itself. 


Sanctions for group or organization misconduct may include revocation or 
denial of recognition or registration, as well as other appropriate sanctions, 
pursuant to part 10 (f) of this code. 


Appeals 


38. 


Any disciplinary determination resulting in expulsion or suspension“ may 
be appealed by the respondent to the Senate Committee on Student Con- 
duct. The Senate Committee shall also hear appeals from denials of peti- 
tions to void disciplinary records, pursuant to part 47 of this code.“ 


Requests for appeals must be submitted in writing to the Judicial Programs 
Office within seven business days from the date of the letter notifying the 
respondent of the original decision. Failure to appeal within the allotted 
time will render the original decision final and conclusive.‘ 


A written brief in support of the appeal must be submitted to the Judicial 
Programs Office within ten business days from the date of the letter notify- 
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ing the respondent of the original decision. Failure to submit a written brief 
within the allotted time will render the decision of the lower board final and 
conclusive. “© 


Appeals shall be decided upon the record of the original proceeding and 
upon written briefs submitted by the parties. De novo hearings shall not be 
conducted. 


The Senate Adjunct Committee may: 
(a) affirm the finding and the sanction imposed by the original board. 


(b) affirm the finding and reduce, but not eliminate, the sanction, in ac- 
cordance with parts 43 (a) of this code. 


(c) remand the case to the original board, in accordance with parts 43 and 
43 (b). 


(d) dismiss the case, in accordance with parts 43 and 43 (c). 


Deference shall be given to the determinations of lower boards:“”) 


(a) sanctions may only be reduced if found to be grossly disproportionate 
to the offense. 


(b) cases may be remanded to the original board if specified procedural 
errors or errors in interpretation of University regulations were so 
substantial as to effectively deny the respondent a fair hearing, or if 
new and significant evidence became available which could not have 
been discovered by a properly diligent respondent before or during the 
original hearing.“ The decision of the lower board on remand shall be 
final and conclusive. 


(c) cases may be dismissed if the finding is held to be arbitrary and capri- 
cious. 4) 


(d) Decisions of the Senate Committee on Student Conduct shall be rec- 
ommendations to the Vice Chancellor for Student Affairs. 


The imposition of sanctions will normally be deferred during the pendency 
of appellate proceedings, in the discretion of the Director of Judicial Pro- 
grams. 


Disciplinary Files and Records 


45. 


Case referrals may result in the development of a disciplinary file in the 
name of the respondent, which shall be voided if the respondent is found 
innocent of the charges. The files of respondents found guilty of any of 
the charges against them will be retained as a disciplinary record for three 
years from the date of the letter providing notice of final disciplinary ac- 
tion.©” Disciplinary records may be retained for longer periods of time or 
permanently, if so specified in the sanction. 
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46. Disciplinary records may be voided” by the Director of Judicial Programs 
for good cause, upon written petition of respondents. Factors to be consid- 
ered in review of such petitions shall include: 


(a) the present demeanor of the respondent. 


(b) the conduct of the respondent subsequent to the violation. 


(c) the nature of the violation and the severity of any damage, injury, or 
harm resulting from it. 


Denials of petitions to void disciplinary records shall be appealable to the 
Senate Committee on Student Conduct, which will apply the standard of 
review specified in parts 43 and 43 (c). The ~ _e, for appeals as set 
forth in parts 39 and 40 shall be applicable.©? 


Disciplinary records retained for less than ninety days or designated as 
“‘permanent”’ shall not be voided without unusual and compelling justifica- 
tion.©” 


Annotations 


The University is not designed or equipped to rehabilitate or incapacitate 
persons who pose a substantial threat to themselves or to others. It may be 
necessary, therefore, to remove those individuals from the campus and to 
sever the institutional relationship with them, as provided in this code of 
conduct and by other University regulations. 


Any punishment imposed in accordance with the code may have the value 
of discouraging the offender and others from engaging in future misbeha- 
vior. In cases of minor disciplinary violations, the particular form of punish- 
ment may also be designed to draw upon the educational resources of the 
University in order to bring about a lasting and reasoned change in beha- 
vior. The underlying rationale for punishment need not rest on deterrence 
or ‘“‘reform” alone, however. A just punishment may also be imposed be- 
cause it is ‘““deserved”’ and because punishment for willful offenses affirms 
the autonomy and integrity of the offender. The latter concept was well 
expressed by D.J.B. Hawkins in his essay Punishment and Moral Responsi- 
bility in 7 MODERN LAW REVIEW 205: 


The vice of regarding punishment entirely from the points of 
view of reformation and deterrence lies precisely in forgetting that 
a just punishment is deserved. The punishment of men then 
ceases to be essentially different from the training of animals, and 
the way is open for the totalitarian state to undertake the forcible 
improvement of its citizens without regard to whether their con- 
duct has made them morally liable to social coercion or not. But 
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merit and demerit, reward and punishment, have a different sig- 
nificance as applied to men and as applied to animals. A dog may 
be called a good dog or a bad dog, but his goodness or badness can 
be finally explained in terms of heredity and environment. A man, 
however, is a person, and we instinctively recognise that he has a 
certain ultimate personal responsibility for at least some of his 
actions. Hence merit and demerit, reward and punishment, have 
an irreducible individual significance as applied to men. This is the 
dignity and the tragedy of the human person. 


A similar view was expressed by Justice Powell, dissenting in Goss v. Lopez, 
419 U.S. 565, 593 (1975): 


Education in any meaningful sense includes the inculation of an 
understanding in each pupil of the necessity of rules and obedi- 
ence thereto. This understanding is no less important than learn- 
ing to read and write. One who does not comprehend the meaning 
and necessity of discipline is handicapped not merely in his educa- 
tion but throughout his subsequent life. In an age when the home 
and church play a diminishing role in shaping the character and 
value judgements of the young, a heavier responsibility falls upon 
the schools. When an immature student merits censure for his 
conduct, he is rendered a disservice if appropriate sanctions are 
not applied.... 


An effort is made in the code to use a simplified numbering and lettering 
system, without use of Roman numerals or subsets of letters and numbers. 
Any part of the code can be found by reference to one number and one letter 
(e.g., part 10(a) explains the meaning of expulsion). 


Culpable conduct should include conscious acts posing a substantial risk of 
harm to others (e.g. throwing a heavy object out a tenth floor window above 
a sidewalk). If the act itself, however, is unintended (e.g. one is distracted 
by a noise while climbing a flight of stairs and drops a heavy object) the 
individual may have failed to use reasonable care, but is not normally 
deserving of the moral stigma associated with a “conviction” for a discipli- 
nary offense. 


Both graduate and undergraduate students are included in a unified discipli- 
nary system, thereby reducing duplication of resources. 


Colleges and universities are not expected to develop disciplinary regula- 
tions which are written with the scope or precision of a criminal code. Rare 
occasions may arise when conduct is so inherently and patently dangerous 
to the individual or to others that extraordinary action not specifically au- 
thorized in the rules must be taken. 


The terms ‘‘suspension”’ and “interim suspension’”’ are to be distinguished 
throughout the code and are not interchangeable. 


Disciplinary removal from University housing should be distinguished from 
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administrative removal for violations of the residence contract. The latter 
does not leave students with a disciplinary record and does not come under 
the purview of this code. 


The standard set forth here represents the minimal procedural protection to 
be accorded to students charged with most disciplinary violations. Students 
who are subject to lengthy suspensions or to expulsion may be entitled to 
more formal procedures, including a hearing with a right to cross-examine 
the witnesses against them. Goss v. Lopez, 419 U.S. 565 (1975). 


The Supreme Court has recently rejected the theory that state schools are 
bound by principles of federal administrative law requiring agencies to 
follow their own regulations. Board of Curators, University of Missouri v. 
Horowitz, 435 U.S. 78, 92. See generally, Violations by Agencies of Their 
Own Regulations, 87 HARVARD LAW REVIEW 629 (1974). 


Respondents in disciplinary proceedings may be directed to answer ques- 
tions concerning their conduct. Students who refuse to answer on grounds 
of the Fifth Amendment privilege may be informed that the hearing panel 
could draw negative inferences from their refusal which might result in their 
suspension or dismissal. If the student then elects to answer, his statements 
could not be used against him in either state or federal court. See Furutani 
v. Ewigleben, 297 F. Supp. 1163 (N.D. Cal. 1969). See also Garrity v. New 
Jersey, 385 U.S. 493 (1967). 


The “‘controlled substances” or “illegal drugs’ prohibited in this section are 
set forth in Schedules I through V in Article 27, part 279 of the Annotated 
Code of Maryland. 


Colleges and universities should be a forum for the free expression of ideas. 
In the recent past, however, unpopular speakers have been prevented from 
addressing campus audiences by students who effectively “shouted them 
down.” Both Yale and Stanford Universities have treated such actions 
(which are to be distinguished from minor and occasional heckling) as 
serious disciplinary violations. See the Report from the Committee on Free- 
dom of Expression at Yale University which is available in the Judicial 
Programs Office. 


The following language from the Yale report may be used to elaborate upon 
the intent and scope of part 9(k) of this code: 


1. ‘There is no right to protest within a University building in 
such a way that any University activity is disrupted. The 
administration, however, may wish to permit some symbolic 
dissent within a building but outside the meeting room, for 
example, a single picket or a distributor of handbills.” 


‘“(A] member of the audience may protest in a silent, sym- 
bolic fashion, for example, by wearing a black arm band. 
More active forms of protest may be tolerated such as briefly 
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booing, clapping hands or heckling. But any disruptive activ- 
ity must stop [and not be repeated] when the chair or an 
appropriate University official requests silence.” 


“Nor are racial insults or any other ‘fighting words’ a valid 
ground for disruption or physical attack. ... The banning or 
obstruction of lawful speech can never be justified on such 
grounds as that the speech or the speaker is deemed irre- 
sponsible, offensive, unscholarly, or untrue.” 


A compilation of published regulations which have been reviewed and ap- 
proved by the Vice Chancellor shall be available for public inspection during 
normal business hours in the Judicial Programs Office. 


The “controlled substances” or “‘illegal drugs” prohibited in this section are 
set forth in Schedules I through V in Article 27, part 279 of the Annotated 
Code of Maryland. 


This part and parts twelve and thirteen represent an attempt to give needed 
guidance to those who are assessing penalties. Moreover, the direction of 
the guidance is toward imposition of more severe disciplinary sanctions in 
serious cases. Nonetheless, the language concerning “mitigating factors”’ is 
broad enough to give decisionmakers considerable leeway to ‘“‘do justice’, 
depending upon the facts in each case. The burden of establishing facts in 
mitigation should, of course, be upon the respondent. 


There does not seem to be any rational basis for imposing less severe 
penalties for attempts than for completed violations. The authors of the 
Modern Penal Code, for example, have written that: 


To the extent that sentencing depends upon the antisocial disposi- 
tion of the actor and the demonstrated need for a corrective 
action, there is likely to be little difference in the gravity of the 
required measures depending on the consummation or the failure 
of the plan. 


See LaFave, CRIMINAL LAW TREATISE, p. 453. 


These procedures are analagous to those found in the ‘“‘emergency”’ discipli- 
nary rules adopted by the Board of Regents in 1971 and are consistent with 
the formal opinion of the Maryland Attorney General on this subject, dated 
January 23, 1969. See also Goss v. Lopez, 419 U.S. 565 (1975). 


Nothing in this provision would prohibit the Vice Chancellor from modify- 
ing the terms of an interim suspension, so long as the hearing requirement 
specified in part 16 was met. For example, a suspended student might be 
allowed to enter University premises solely for the purpose of attending 
classes. 


Staff members in the Judicial Programs Office should endeavor to arrange 
a balanced presentation before the various judicial boards and may assist 
both complainants and respondents. 
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19. 


This language does not effect any change in present policy concerning the 
powers of judicial boards. The current Undergraduate Catalog provides at 
page 22 that the “functions” of the Judicial Programs Office include ‘‘re- 
viewing and/or approving the recommendations of the boards....”’ All 
board decisions, including those rendered by Conference Boards, shall be 
treated as recommendations. 


See annotation one, supra. The deterrent effect of punishment is diminished 
if the community is unaware of the number and general nature of sanctions 
imposed. The Director of Judicial Programs may, for example, arrange for 
publication of the statistical report in the campus press each semester. 


Boards established pursuant to this section might include modified versions 
of the present “Greek’”’ or residence hall boards. 


It is intended that a quorum will consist of three members (out of five). The 
authority to appoint ad hoc boards should be broadly construed and might 
be especially useful, for example, when a judicial board or the Senate 
Committee is charged with hearing a case involving one of its own members. 
The final determination as to whether a panel is “‘unable to hear a case”’ 
should be within the discretion of the Director of Judicial Programs. 


The power of confirmation represents a significant grant of authority to the 
Senate Committee. The committee is presently underutilized and might best 
contribute to the judicial system by becoming more intimately involved with 
it. Moreover, confirmation procedures will give committee members direct 
contact with board members and will also allow the committee to exercise 
more control over the quality of Judicial Board decisions. 


Proposed bylaws must be submitted to the Attorney General for review. 


It could be a public embarassment for the University to have a student 
charged with or convicted of a serious crime sit in judgment over other 
students in disciplinary proceedings. The various state criminal codes are 
usually so broad and archaic, however, that automatic suspension or re- 
moval should not result from any violation of any law (e.g., New York 
makes it a criminal misdemeanor for anyone “to dance continuously in a 
dance contest for twelve or more hours without respite”’). 


Case referrals should not be limited to members of the ““campus commu- 
nity.’’ A student who assaults another person on campus should not escape 
University judicial action merely because the person assaulted was a visitor 
(or, as in a recent case, a former student who had just withdrawn from the 
University.) 


The Director of Judicial Programs may appoint a trained volunteer from the 
campus community to serve as the complainant. It would be preferable, 
however, to employ a “community advocate” to present all disciplinary 
cases. 


Several measures in the code are designed to restore balance in disciplinary 
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proceedings, even in those cases in which the complainant is inexperienced 
with administrative adjudication: 


(a) a hearing officer may be appointed in complex or serious cases. See 
part 32 (p). 


(b) the role of attorneys or advisors is restricted. See part 33 and annota- 
tion 39. 


(c) the “disciplinary conference” procedure is designed to eliminate adver- 
sary proceedings in minor cases. See parts 30-31 and annotation 29. 


Staff members may consider the mitigating factors specified in part 11 to 
determine the permissible sanction to be imposed if the respondent is found 
guilty of charges. For example, a student involved in a minor altercation 
might be charged pursuant to part 9(a), but referred to a disciplinary confer- 
ence, thereby precluding the possibility of expulsion or suspension for the 
alleged misconduct. 


The hearing procedures specified at part 32 need not be followed in discipli- 
nary conferences. Instead, a disciplinary conference would normally consist 
of an informal non-adversarial meeting between the respondent and a staff 
member in the Judicial Programs Office. Complainants would not be re- 
quired to participate, unless their personal testimony was essential to the 
resolution of a dispositive factual issue in the case. Documentary evidence 
and written statements could be relied upon, so long as the respondent was 
given access to them in advance and allowed to respond to them at the 
conference. Respondents would also be allowed to bring appropriate wit- 
nesses with them and might be accompanied by a representative. 


The conference procedure is designed to reduce the steady growth of unnec- 
essary legalism in disciplinary proceedings. The worst features of the adver- 
sary system (including the concept that judicial proceedings are a “‘contest”’ 
to be ‘“‘won”’ by clever manipulation of procedural rules) undermine respect 
for the rule of law. College and universities can and should be a testing 
ground for development of carefully reasoned alternatives to current proce- 
dural excesses in the larger society. See Macklin Fleming, THE PRICE OF 
PERFECT JUSTICE: 


In our pursuit of... perfectibility, we necessarily neglect other 
elements of an effective procedure, notably the resolution of con- 
troversies within a reasonable time at a reasonable cost, with 
reasonable uniformity . ... we impair the capacity of the legal or- 
der to achieve the basic values for which it was created, that is, to 
settle disputes promptly and peaceably, to restrain the strong, to 
protect the weak, and to conform the conduct of all to settled rules 
of law. 


Procedures comparable to the disciplinary conference (referred to as “‘struc- 
tured conversations”) are suggested by David L. Kirp in his 1976 Stanford 
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Law Review article Proceduralism and Bureaucracy: Due Process inthe 
School Setting, 28 STANFORD LAW REVIEW 841: 


The benefits of such conversations in the school setting may better 

€ appreciated by contrasting trem with the typical due process 
hearing. Hearings are designed to determine the facts of a particu- 
lar controversy, and apply predetermined rules to the facts thus 
found. At that point, the function of the hearing is at an end. The 
wisdom of the underlying substantive rules has no relevance, nor 
is broader discussion of grievances generally encouraged, unless it 
is somehow pertinent to the dispute at hand. 


Conversation knows no such limits. It too serves as a vehicle for 
resolving what are likely to be factually uncomplicated disputes, 
but it does more than that. It enables students to feel that they are 
being listened to and may encourage them to raise underlying 
grievances. It provides administrators with a relatively inexpen- 
sive vehicle for monitoring, and hence a basis for reshaping insti- 
tutional relationships. The outcome of these ‘‘orderly thoughtful 
conversations” may well be decisions different in their particulars 
from what might otherwise have been anticipated; repeated con- 
versations which touch upon similar student grievances may ulti- 
mately lead disciplinarians to reassess whether control is so vital, 
and collaboration so improbable, as a means of assuring institu- 
tional order. 


The Conference procedure would not be used in any case which might result 
in any form of separation from the University. Accordingly, the procedure 
appears to meet or exceed the due process requirements set forth by the 
United States Supreme Court for cases involving suspensions of ten days or 
less. In Goss v. Lopez the Court held: 


We stop short of construing the Due Process Clause to require, 
countrywide, that hearings in connection with short suspensions 
must afford the student the opportunity to secure counsel, to 
confront and cross-examine witnesses supporting the charge, or to 
call his own witnesses to verify his version of the incident. Brief 
disciplinary suspensions are almost countless. To impose in each 
such case even truncated trial-type procedures might well over- 
whelm administrative facilities in many places and, by diverting 
resources, cost more than it would save in educational effective- 
ness. Moreover, further formalizing the suspension process and 
escalating its formality and adversary nature may not only make 
it too costly as a regular disciplinary tool but also destroy its 
effectiveness as part of the teaching process. 


On the other hand, requiring effective notice and an informal 
hearing permitting the student to give his version of the events will 
provide a meaningful hedge against erroneous action. At least the 





JOURNAL OF COLLEGE AND UNIVERSITY LAW 


disciplinarian will be alerted to the existence of disputes about 
facts and arguments about cause and effect. He may then deter- 
mine himself to summon the accuser, permit cross-examination, 
and allow the student to present his own witnesses. In more diffi- 
cult cases, he may permit counsel. In any event, his discretion will 
be more informed and we think the risk of error substantially 
reduced (419 U.S. 565, 583). 


The case file consists of materials which would be considered “‘education 
records’’, pursuant to the Family Educational Rights and Privacy Act. Per- 
sonal notes of University staff members or complainants are not included. 


Determinations made in accordance with parts 30 and 31 are not appealable. 


Internal subpoenas may be desirable, since cases have arisen in which com- 
plainants or respondents were unable to present an effective case due to the 
indifference and lethargy of potential witnesses. There does not appear to 
be any practical means to compel University employees to comply with 
internal subpoenas, although most can be expected to do so. Students who 
refuse to comply may be charged with a violation of part 9(n) of the code. 


The Director of Judicial Programs should not approve a subpoena unless the 
expected testimony would be clearly relevant. Likewise, a subpoena de- 
signed to embarrass or harass a potential witness should not be authorized. 


The subpoena power specified here is not designed to reach documents or 
other materials. 


Board members should be disqualified on a case by case basis only; perma- 
nent removal should be accomplished in accordance with Part 25. Board 
members should not be readily disqualified. The term “‘personal bias’’ in- 
volves animosity toward a party or favoritism toward the opposite party. See 
generally, Davis, ADMINISTRATIVE LAW TREATISE, “‘Bias,’’ Section 12.03. 


See Bernstein v. Real Estate Commission, 221 Md. 221 (1959), which estab- 
lished the “preponderance” standard for state administrative proceedings. 


Testimony containing hearsay may be heard, if relevant. A final determina- 
tion should not be based on hearsay alone. 


Every statement or assertion need not be proven. For example, board 
members may take notice that many students commute to the University. 


Student presiding officers are often at a disadvantage when the respondent 
is assisted by an attorney. The proceedings might progress more rapidly and 
efficiently if a special presiding officer were appointed. Generally, a staff 
member in the Judicial Programs Office would be selected for such a respon- 
sibility, although cther University employees with legal training might also 
be called upon. 


Information pertaining to prior findings of disciplinary and residence hall 
violations might be reported, as well as relevant criminal convictions. Prior 
allegations of misconduct should not be disclosed. 
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A disciplinary hearing at the University is not analogous to a criminal trial. 
The presiding officer and the board advisor are authorized to exercise active 
control over the proceedings in order to elicit relevant facts and to prevent 
the harassment or intimidation of witnesses. No party or representative may 
use threatening or abusive language, engage in excessive argumentation, 
interrupt the proceedings with redundant or frivolous objections, or other- 
wise disrupt or delay the hearing. 


Students have not been determined to have a constitutional right to full legal 
representation in University disciplinary hearings. The privilege of legal 
representation, granted in this part, should be carefully reviewed in any 
subsequent revision of the code. 


Punishment of one or several individuals for the acts of others should be 
avoided if the identities of the specific offenders can be readily ascertained. 
See St. Ann v. Palisi, 495 F.2d 423 (Sth Cir. 1974). 


Association does not require formal membership. Individuals who might 
reasonably be regarded as regular participants in group or organization 
activities may be held to be associated with the group or organization. 


Leaders or spokesmen need not be officially designated or elected. For 
example, if a group or organization accepted or acquiesced in the act or 
statement of an individual associated with it, that individual might reason- 
ably be regarded as a leader or a spokesman for the group or organization. 


“‘Suspension”’ includes deferred suspension but not interim suspension or 
suspension which is withheld. See annotation six. 


Students left with a disciplinary record after a disciplinary conference may 
request that their record be voided, in accordance with part 46. Denials may 
be appealed, pursuant to part 47. 


The decision will be “‘final and conclusive” on the part of the judicial board, 
but will remain a recommendation to the Director of Judicial Programs. 


This part is intended to discourage frivolous appeals. Respondents who are 
genuinely interested in pursuing an appeal can reasonably be expected to 
prepare a written brief. 


Appellate bodies which do not give deference (i.e., a presumption of va- 
lidity) to lower board decisions will distort the entire disciplinary system. 
Respondents would be encouraged to “test their strategy” and “perfect their 
technique” before lower boards, since the matter would simply be heard 
again before a “real” board with final authority. 


Lower board members usually have the best access to the evidence, includ- 
ing an opportunity to observe the witnesses and to judge their demeanor. 
Members of appellate bodies should be especially careful not to modify a 
sanction or to remand or dismiss a case simply because they may personally 
disagree with the lower board’s decision. 
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The opportunity to appeal adverse decisions has not been determined to be 
a requirement of constitutional “‘due process” in student disciplinary cases. 
(See the due process standard set forth in Dixon v. Alabama, 294 F.2d 150, 
158-159 (Sth Cir. 1961), cert. den. 368 U.S. 930.) There is presently no legal 
obstacle to adopting an amendment to the code which would eliminate the 
appellate system altogether. 


. Respondents who obtain information at the hearing which might lead to new 
evidence are expected to request an adjournment rather than wait to raise 
the matter for the first time on appeal. 


. An arbitrary and capricious decision would be a decision “unsupported by 
any evidence.” The cited language has been adopted by the Federal Courts 
as the proper standard of judicial review, under the due process clause, of 
disciplinary determinations made by state boards or agencies. See ‘McDon- 
ald v. Board of Trustees of the University of Illinois, 375 F. Supp. 95, 108 
(N.D. Ill. 1974). 


. Voided files will be so marked, shall not be kept with active disciplinary 
records, and shall not leave any student with a disciplinary record. 


. Disciplinary records may be reported to third parties, in accordance with 
University regulations and applicable state and federal law. 


. Voided records shall be treated in the manner set forth in annotation 50. 


. The scope of review shall be limited to the factors specified at part 46. An 
inquiry into the initial determination of guilt or innocence is not permitted. 
For example, when considering the “‘nature” of the violation, pursuant to 
part 46 (c), it is to be assumed that the violation occurred and that the 
respondent was responsible for it. 


. Some discretion must be retained to void even “permanent”’ disciplinary 
records. It may be unnecessary, for example, to burden a graduating senior 
with a lifelong stigma for an act committed as a freshman. Social norms also 
change rapidly. “Unacceptable” conduct in one generation may become 
permissible and commonplace in the next. 





THE LEGALITY AND REQUIREMENTS OF HEW’S 
PROPOSED ‘“‘POLICY INTERPRETATION OF 
TITLE IX AND INTERCOLLEGIATE ATHLETICS* 


JOHN GAAL** and LOUIS P. DiLORENZO*** 


I. Background 


The history of sex discrimination in this country has been well-documented. ' 
Enactment of Title LX of the Education Amendments of 1972? acknowledged this 
history and sought to redress its impact in the educational sphere. 


A critical aspect of American education, at both the secondary and post- 
secondary levels, is athletics. Of all the areas in which Title IX has, or may be 
expected to have, effect, intercollegiate athletics have drawn the greatest com- 
ment.? Although Title IX does not expressly address itself to the problem of sex 
discrimination in intercollegiate sports, it seems to have included the elimination 
of this inequity in its mandate. In detailing the requirements of Title IX, the 
Department of Health, Education, and Welfare (HEW)* has sought specifically 
to treat intercollegiate athletics in its regulatory scheme.° 





*As this issue went to press, the U.S. Dept. of HEW announced its final policy interpretation of Title IX. In 
the next issue of the Journal the authors will review and analyze any changes in the government’s position 
evidenced by this new statement and examine their compatibility with the underlying requirements of Title IX. 
**B.A., University of Notre Dame; J.D., 1977, University of Notre Dame. Private practice, Syracuse, New 
York. 

***B.A., Syracuse University; J.D., 1976, University of Buffalo. Private practice, Syracuse, New York. 


'See e.g., Note, Sex Discrimination and Intercol- 
legiate Athletics, 61 IowA L.REv. 420 (1975); Bayh, 
The Equal Rights Amendment, 6 IND. L. REv. 1 
(1972); Cavanaugh, ‘“‘A Little Dearer Than His 
Horse”: Legal Stereotypes and the Feminine Person- 
ality, 6 HARV. Civ. RIGHTS—Civ. Lis. L. REv. 260 
(1971). 

220 U.S.C. §§ 1681-1686 (1978). 

3Review of Regulations to Implement Title 1X of 
Public Law 92-318: Hearings Before the Subcommit- 
tee on Postsecondary Education of the House Commit- 
tee on Education and Labor, 94th Cong., 1st Sess. 439 
(1975)(Statement of Casper Weinberger, Secretary, 
HEW)[hereinafter Hearings on Sex Discrimination 
Regulations}. 





‘Every agency that is empowered to advance 
federal funds to a program or activity was directed to 
promulgate regulations effectuating the purposes of 
Title IX. 20 U.S.C. § 1682 (1978). The burden of 
implementing and enforcing Title IX falls primarily 
upon the Department of Health, Education, and Wel- 
fare (HEW). Final regulations were adopted by HEW 
in 1975, 45 C.F.R. Part 86 (1978), following a revision 
of its proposed regulations of 1974, 39 Fed. Reg. 
22,228-40 (1974). However, other agencies have also 
taken steps to implement Title IX in the programs 
they administer. See 44 Fed. Reg. 21607 (1979)(Final 
regulations of U.S. Department of Agriculture). 

545 C.F.R. § 86.37 and 86.41 (1978). 
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In December of 1978 HEW issued a proposed policy interpretation designed 
to provide additional guidance to institutions of higher education in complying 
with the demands of Title [IX and the agency’s regulations in the area of athletics.° 
Five factors concerning the development of intercollegiate sports for men and 
women underlie the agency’s interpretation of Title IX’s requirements. First, 
historically the emphasis in intercollegiate athletics has focused on programs for 
men. This is revealed in statistics which show the disparate proportions in men’s 
and women’s athletic participation rates.’ Second, when men and women do 
participate in athletics, women do not receive their fair share of athletic re- 
sources, services, and benefits.* Third, despite these disparities, women have 
demonstrated an increasing interest in athletics, thus further necessitating steps 
to ensure equal treatment.’ Fourth, equal opportunity for men and women in 
athletics does not require, nor will it result in, identical men’s and women’s 
programs.'° However, it does require that athletic programs be designed to 
provide similar opportunities for men and women in the context of their respec- 
tive interests and abilities. Finally, certain revenue-producing sports have ac- 
quired a unique role in the overall scheme of intercollegiate athletics. While these 
sports are covered by Title IX, the regulations, and HEW’s policy interpretation, 


the latter was designed with this uniqueness in mind."! 





°43 Fed. Reg. 58070, 58071 (1978). By November 
of 1978 HEW had received 93 complaints, involving 
62 colleges or universities, alleging a denial of equal 
athletic opportunities for women. /d. at 58071 

7Id. For the academic year 1976-77, 52.3% 
(4,448,028) of the nation’s college students were male 
and 47.7% (4,065,282) were female. Of these 395,000 
students were involved in intercollegiate athletics. 
While 74% (290,000) of these participants were men, 
only 26% (105,000) were women. A second indicator 
of the one-sided emphasis in sports development cited 
by HEW is that, on the average, colleges and univer- 
sities provide approximately 10 sports for men and 
only 6 for women. /d. 

87d. One of the statistics relied upon by HEW 
involved the awarding of athletic scholarships. Figures 
obtained from the October, 1978 AZAW Structure Im- 
plementation Survey Data Summary indicated the 
average annual scholarship budget at schools that are 
members of both the NCAA and the AIAW is 
$39,000. Male athletes receive 82%, or $32,000, while 
women receive only $7,000 or 17.9%, even less than 
their already disproportionately low participation rate 
of 26%. Disparities in amounts provided for the re- 
cruitment of men and women athletes, ratios of 
coaches to athletes, the quality and amount of equip- 
ment, access to facilities and practice times, publicity, 
medical and training facilities, and housing and dining 
facilities were also noted. /d. 

Jd. Statistics utilized by HEW for the period 
1971 to 1976 showed an increase in female enrollment 


at institutions of higher education of 39%. During 
that same period, female participation in club sports 
increased 56%, from 16,386 to 25,541, while partici- 
pation in intramural and intercollegiate sports in- 
creased approximately 100%, from 276,167 to 576,648 
and 31,852 to 64,375, respectively. Id. 

107d. at 58072. 

‘17d, HEW referred to three additional principles 
which guided or influenced its interpretation. First, 
the agency expressed its concern that equal opportu- 
nities for the sexes be achieved. This is clearly re- 
quired by the regulations themselves. See 45 C.F.R. § 
86.41(c)(1978). Second, HEW acknowledged its sen- 
sitivity to the economic conditions of higher educa- 
tion. It indicated that its two-step approach would 
require the expenditure of some funds for the imme- 
diate elimination of discrimination in certain areas, 
while the long range nature cf the second part of its 
interpretation would allow a longer period of time in 
which funds could be accumulated to meet full com- 
pliance. Third, the agency expressed its concern for 
developing an enforcement guideline for Title IX that 
would allow for maximum institutional flexibility and 
minimal Federal intrusion into the operation of inter- 
collegiate athletic programs. Towards this end, it was 
noted, the policy measures compliance in overall 
terms and allows flexibility in the distribution of athle- 
tic resources to individual participants of each sex. 
Thus, while equal per capita expenditures, subject to 
certain permissible discrepancies for both sexes are 
the goals of the interpretation, actual utilization of the 
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As a policy interpretation, HEW’s statement on Title [X does not have the 
full force or effect of law.!* However, the importance of the statement is obvious; 
it provides concerned institutions with the agency’s most detailed view to date of 
what Title [IX requires in the area of athletics and the direction efforts to enforce 
it will take. Consequently, knowledge of its contents is critical to every major 
college and university. This article will address both the legality of the interpre- 
tation and its demands. 


II. Title IX, the Regulations, and Intercollegiate Athletics 





A. Applicability of Title LX to Intercollegiate Athletics 


The threshold consideration in evaluating the legality of HEW’s proposed 
policy interpretation must, of course, be the scope of Title IX itself. Section 
901(a) of Title IX of the Education Amendments of 1972 provides in part: 


No person in the United States shall, on the basis of sex, be excluded 
from participation in, be denied the benefits of, or be subjected to 
discrimination under any education program or activity receiving Fed- 


eral financial assistance. .. .1° 


The legislative history of Title IX offers little direct evidence of the statute’s 
applicability to intercollegiate athletics. The only comment of any significance 
was that of Senator Bayh, Senate sponsor of Title IX: 





funds is to be left to the universities’ discretion. For 
example, if the per capita standard requires $2,500 
per female participant, this does not require $2,500 be 
spent on each female athlete. Rather, as with men’s 
athletics, it allows the university to determine fund 
distribution: $3,500 may be utilized for women bas- 
ketball players and only $1,500 for women softball 
players. Although the interpretation will require some 
intrusion into a university’s operations in terms of 
accounting procedures, it is perhaps a lesser intrusion 
than could occur. For example, S.2106, a bill to 
exempt revenue-producing sports, which would pro- 
bably have required considerably more federal intru- 
sion. See Hearings on S.2106 Before the Subcommittee 
on Education of the Senate Committee on Labor and 
Public Welfare, 94th Cong., Ist Sess. 171 (1975) 
{hereinafter Hearings on S.2106]; Cox, Intercollegiate 
Athletics and Title 1X, 46 GEO. WASH. L. REV. 34, 50 
n.97 (1977). 

'2HEW characterizes this statement as a policy 
interpretation. As such, it must be consistent with 
existing regulations to be afforded deference. 
However, HEW has to date complied with the publi- 
cation rules applicable to regulations. Additionally, in 
informal conversations with HEW representatives, 


there has been an indication that HEW will submit its 
final interpretation to Congress for review. Procedur- 
ally, then, all the steps required to promulgate regula- 
tions are being taken with respect to the interpreta- 
tion. Arguably compliance with this procedure gives 
HEW a basis for later claiming its interpretation is in 
fact a regulation carrying the full force and effect of 
law. As such, any conflict between the existing regula- 
tions and the interpretation should be resolved in 
favor of the latter. Morton v. Ruiz, 415 U.S. 199 
(1974). The success of an attempt to recharacterize 
the interpretation depends on the accepted principal 
that the label given a rule by an administrative agency 
is not determinative of its true effect. Columbia 
Broadcasting System, Inc. v. United States, 316 U.S. 
407 (1942); Continental Oil Company v. Burns, 317 F. 
Supp. 194 (D. Del. 1970). In this context, however, 
the applicability of this principal is questionable. The 
fact that HEW originally indicated its intent to act 
pursuant to its authority to issue interpretive rules 
rather than legislative ones could be controlling. See 
Davis, ADMINISTRATIVE LAW OF THE SEVENTIES § 
5.03 (1976 and 1978 Supplement). 
1320 U.S.C. § 1681(a) (1978). 
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What we are trying to do is provide equal access for women and men 
students to the educational process and the extra curricular activities in 
a school, where there is not a unique facet such as football involved. We 
are not requiring that intercollegiate football be desegregated, nor that 
the men’s locker room be desegregated." 


The only other relevant comment concerning athletics during the Title LX de- 
bates refers to the possible need to maintain separate physical education facili- 
ties.'5 However, nothing in the text of Title IX or its legislative history indicates 
that athletics were intended to be exempt from the statute. 


Several unsuccessful attempts to exclude athletics from the scope of Title IX 
are strong evidence that Congress intended athletics be covered.'© On March 29, 
1974, after HEW had expressed its interpretation of the statute to cover intercol- 
legiate athletics,'’ Senator John Tower of Texas introduced an amendment to 
Title IX exempting revenue-producing sports. The amendment originally pro- 
vided that “this section shall not apply to intercollegiate athletic programs.”!* On 
May 20, 1974 the Tower amendment was modified to prohibit the application of 
Title IX to an intercollegiate athletic activity to the extent the activity provides 
gross receipts or donations to the institution necessary to support that activity.'? 
Although this version was adopted on the floor of the Senate, a conference 
committee on the Education Amendments of 1974 replaced this proposal with 
what subsequently became Section 844 of the 1974 Amendments (the “Javits 
Amendment”).”” 


The Javits Amendment, enacted in August of 1974, provides as follows: 


The secretary [of HEW] shall prepare and publish. . . proposed regula- 
tions implementing the provisions of Title IX of the Education Amend- 
ments of 1972 relating to the prohibition of sex discrimination in feder- 
ally assisted education programs which shall include with respect to 
intercollegiate athletic activities reasonable provisions considering the 
nature of the particular sports.”! 





‘4117 Cong. Rec. 30407 (1971) (comments of Sen. nate any question concerning the inclusion of ath- 
Bayh). letics. 

In arguing that Title IX is not applicable to athle- ‘5118 Cong. Rec. 5807 (1972) (comments of Sen. 
tics, one commentator has questioned reliance on this Bayh). 
statement by Senator Bayh. Kuhn, Title 1X: Employ- '©See National Automatic Laundry and Cleaning 
ment and Athletics Are Outside HEW’s Jurisdiction, Council v. Shultz, 443 F. 2d 689, 706 (D.C. Cir. 1971). 
65 GEORGETOWN L.J. 49, 64 n.95 (1976). The original See Cox, supra note 11, at 36 n.15 (1977). 
bill sponsored by the Senator prohibited sex discrimi- 17120 Cong. Rec. 15323 (1974). 
nation in “any program or activity conducted by a '8See Id. at 15322. 
public institution. . . which is a recipient of Federal 97d. 
financial assistance for any education program or Pub. L. No. 93-380, § 844, 88 Stat. 612 (1974); 
activity.” See 117 Cong. Rec. 30156 (1971) (text of see 20 U.S.C. § 1681 (1978). 
original version). The Senator’s remarks quoted in the 211d. 
text were made during debate on this version. This 
original version was sufficiently broad so as to elimi- 
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The Amendment, in directing the promulgation of regulations implementing 
Title IX, clearly envisioned the regulation of intercollegiate athletics.” 


Several other congressional attempts, following the defeat of the Tower 
Amendment, to amend Title [IX with respect to revenue-producing sports also 
fell short. In June of 1975, Representative O’Hara introduced H.R. 8394 to allow 
revenue-producing sports to use their profits to maintain their own teams before 
diverting those profits to other men’s or women’s teams.”* The bill was referred 
to the House Subcommittee on Postsecondary Education, considered and re- 
ported to the full committee, which voted 30-8 to return it to the subcommittee.”* 
No further action was ever taken on the bill. 


On July 15, 1975 Senators Tower, Bartlett and Hruska cosponsored S. 2106, 
a bill to exclude coverage of revenue-producing sports from Title IX.”> This bill 
was referred to the Senate Subcommittee on Education, was considered in hear- 
ings conducted in September, 1975, but was never reported out of committee.”© 
Basically, this amendment would have required that HEW, in determining com- 
pliance with the requirements of Title IX, not consider expenditures for an 
intercollegiate athletic activity to the extent those expenditures were derived 
from revenues produced by the activity.7’ 


In addition to proposed amendments to Title IX, two independent bills were 
introduced to exempt intercollegiate athletics from the statute’s grasp. On July 
21, 1975, Senator Helms introduced S. 2146, a bill that would have prohibited 


federal agencies from enforcing regulations pertaining to athletics when partici- 
pation in those athletic activities was not a required part of the curriculum of an 
educational institution.** No action was taken on this bill during the 94th Con- 
gress. On January 31, 1977, Senator Helms reintroduced that bill as S. 535.7° 
Again, no action was taken. 





22See 40 Fed. Reg. 23134 (1975) (congressional 23H. R. 8394, 94th Cong., Ist Sess., 121 Cong. 
mandate to cover intercollegiate athletics); Hearings Rec. 21685 (1975). 
on Sex Discrimination Regulations, supra note 3, at 2443 Fed. Reg. 18774. 
466. 5S. 2106, 94th Cong., Ist Sess., 121 Cong. Rec. 

It is difficult to imagine that Congress passed the 22778 (1975). 
Javits Amendment, imposing a reasonableness stan- 26See generally Hearings on S.2106, supra, note 
dard on Title IX regulations applicable to intercolle- 11. 
giate athletics, unless it considered athletics covered 27§.2106 would have amended § 901(a) of the 
by Title IX. See Cox, supra note 11, at 36.15; Butsee Education Amendments of 1972 by providing: 
Kuhn, supra note 14, at 75 (“In view of the legislative .. [T]his section shall not apply to an intercollegiate 
history of the Javits provision a more precise interpre- athletic activity insofar as such activity provides to the 
tation of section 844 is that if HEW is found to have institution gross receipts or donations required by 
jurisdiction over intercollegiate athletics, then the such institution to support that activity. 121 Cong. 
regulations should take into account the differing na- Rec. 22778 (1975). 
ture of various revenue and nonrevenue-producing 28S. 2146, 94th Cong., Ist Sess., 121 Cong. Rec. 
sports”). Similarly, if there was no notion of a con- 23736 (1975). 
gressional intent to include athletics within the pur- 29§. 535, 95th Cong., 1st Sess., 123 Cong. Rec. 
view of Title IX, the Tower amendment and subse- 1735 (1977). 
quent legislative attempts to exclude athletics express- 
ly would have been no more than idle exercises. 
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Congress’ failure to disapprove HEW’s Title IX regulations provides further 
indirect evidence of the congressional intent that Title IX apply to intercollegiate 
athletics.*°° Under Section 431(d) and (f) of the General Education Provisions 
Act*!, HEW was required to submit its regulations for congressional review 45 
days prior to their effective date. During the 45-day review period, Congress was 
empowered to disapprove the regulations.*? On June 4, 1975 the present Title IX 
regulations, which included coverage of intercollegiate athletics, were trans- 
mitted to Congress. Several concurrent resolutions specifically disapproving the 
regulations as applied to revenue-producing sports were proposed, but none were 
approved.*? Consequently, the regulations were permitted to take effect without 
alteration.*4 


Based on the lack of any specific exemption in the text of Title IX or its 
legislative history, the express language of the Javits Amendment, the several 
unsuccessful congressional attempts to exclude intercollegiate athletics from the 
operation of Title IX, and the failure of Congress to reject HEW’s regulations, 
it seems clear that intercollegiate athletics are not exempt from Title [X.*° There- 
fore, to the extent a university’s athletic program receives federal financial assis- 
tance, the requirements of Title IX must be considered applicable. 


B. Authority to Promulgate Title IX Regulations Applicable to Intercollegiate 
Athletics 


Just as there can be little doubt that Congress intended the prohibitions of 
Title IX to be applicable to intercollegiate athletics, HEW clearly has been given 
authority to issue implementing regulations governing athletics. Section 902 of 
Title IX broadly directed HEW to promulgate regulations effectuating the pur- 
poses of the statute in educational programs or activities receiving federal finan- 
cial assistance.*° The Javits Amendment, as noted above, specifically directed 


This indirect evidence may, however, be of 
limited use. 20 U.S.C. 1232(d)(1) provides in part: 





Cong., Ist Sess., 121 Cong. Rec. 22940 (1975). 
3*Title IX required Presidential approval of the 


Failure of the Congress to adopt such a concurrent 
resolution [disapproving the regulations] with respect 
to any such final regulation prescribed under any such 
Act, shall not represent, with respect to such final 
regulation, an approval or finding of consistency with 
the Act from which it derives its authority for any 
purpose, not [sic] shall such failure to adopt a concur- 
rent resolution be construed as evidence of an ap- 
proval or findings of consistency necessary to establish 
a prima facie case, or an inference or presumption, in 
any judicial proceeding. 

3120 U.S.C. § 1232 (d)-(g) (1976). 

3220 U.S.C. § 1232 (d) (1) (1976). 

33§. Con. Res. 46, 94th Cong., Ist Sess., 121 
Cong. Rec. 17300 (1975); H. Con. Res. 310 (to disap- 
prove the regulations in their entirety) and H. Con. 
Res. 311 (to disapprove certain sections of the regula- 
tions applicable to athletics), 94th Cong., Ist Sess., 
121 Cong. Rec. 19209 (1975); S. Con. Res. 52, 94th 


regulations, which was obtained on May 27, 1975. 20 
U.S.C. § 1682 (1978). 

5In addition to the generally broad language of 
Title IX, and the considerations discussed in the text, 
some have argued that the social policy which under- 
lies Title IX mandates this result. See Note, Sex Dis- 
crimination and Intercollegiate Athletics: Putting 
Some Muscle on Title 1X, 88 YALE L.J. 1254, 1264-69 
(1979). 

36Each Federal department and agency which is 
empowered to extend Federal financial assistance to 
any education program or activity. . . is authorized 
and directed to effectuate the provisions of Section 
901 with respect to such program or activity by issuing 
rules, regulations, or orders of general applicability 
which shall be consistent with achievement of the ob- 
jectives of the statute authorizing the financial assist- 
ance in connection with which the action is taken .... 
20 U.S.C. § 1682 (1978). 
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HEW to promulgate regulations “which shall include with respect to intercolle- 
giate athletic activities reasonable provisiuss considering the nature of the par- 
ticular sports.””*’ The crucial question is to which intercollegiate athletic programs 
is Title [IX to apply. The statute and its legislative history offer little guidance. 





37See 20 U.S.C. § 1681 (1978). Section 86.41 and 
86.37(c) of HEW’s regulations contain the provisions 
relating to intercollegiate athletics. Those sections 
provide as follows: 

§ 86.41 Athletics 

(a) General. No person shall, on the basis of 
sex, be excluded from participation in, be denied 
the benefits of, be treated differently from 
another person or otherwise be discriminated 
against in any interscholastic, intercollegiate, 
club or intramural athletics offered by a reci- 
pient, and no recipient shall provide any such 
athletics separately on such basis. 

(b) Separate teams. Notwithstanding the 
requirements of paragraph (a) of this section, a 
recipient may operate or sponsor separate teams 
for members of each sex where selection for such 
teams is based upon competitive skill or the activ- 
ity involved is a contact sport. However, where a 
recipient operates or sponsors a team in a pai: ti- 
cular sport for members of one sex but operates 
or sponsors no such team for members of the 
other sex, and athletic opportunities for members 
of that sex have previously been limited, 
members of the excluded sex must be allowed to 
try-out for the team offered unless the sport in- 
volved is a contact sport. For the purposes of this 
part, contact sports include boxing, wrestling, 
rugby, ice hockey, football, basketball and other 
sports the purpose or major activity of which in- 
volves bodily contact. 

(c) Equal opportunity. A recipient which 
operates or sponsors interscholastic, intercolle- 
giate, club or intramural athletics shall provide 
equal athletic opportunity for members of both 
sexes. In determining whether equal opportuni- 
ties are available the Director will consider, 
among other factors: 

(1) Whether the selection of sports and 
levels of competition effectively accommodate 
the interests and abilities of members of both 
sexes; 

(2) The provisions of equipment and sup- 
plies; 


(3) Scheduling of games and practice 
time; 

(4) Travel and per diem allowance; 

(5) Opportunity to receive coaching and 
academic tutoring; 

(6) Assignment and compensation of 
coaches and tutors; 

(7) Provision of locker rooms, practice 
and competitive facilities; 

(8) Provision of medical training facilities 
and services; 

(9) Provision of housing and dining facili- 
ties and services; 

(10) Publicity. 

Unequal aggregate expenditures for mem- 
bers of each sex or unequal expenditures for male 
and female teams if a recipient operates or spon- 
sors separate teams will not constitute noncom- 
pliance with this section, but the Director may 
consider the failure to provide necessary funds 
for teams for one sex in assessing equality or 
opportunity for members of each sex. 

(d) Adjustment period....A recipient 
which operates or sponsors interscholastic, inter- 
collegiate, club or intramural athletics at the sec- 
ondary or postsecondary school level shall com- 
ply fully with this section as expeditiously as pos- 
sible but in no event later than three years from 
the effective date of this regulation. 


§86.37 Financial assistance. 

(c) Athletic scholarships. (1) To the extent 
that a recipient awards athletic scholarships or 
grants-in-aid, it must provide reasonable oppor- 
tunities for such awards for members of each sex 
in proportion to the number of students of each 
sex participating in interscholastic or intercolle- 
giate athletics. 

(2) Separate athletic scholarships or 
grants-in-aid for members of each sex may be 
provided as part of separate athletic teams for 
members of each sex to the extent consistent with 
this paragraph and § 86.41 of this part. 

45 C.R.R. § 86.41 and 86.37 (1978). 
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C. Athletic Programs Covered Under Title IX 


Title IX as enacted only prohibits sex discrimination in ‘‘any education 
program or activity receiving federal financial assistance.”’** Section 86.2(g) of 
HEW’’s regulations generally defines federal financial assistance as any contract, 
agreement, or arrangement which has as one of its purposes the provision of 
assistance to any education program or activity, except a contract of insurance or 
guaranty.*? 


A threshold question for any university is whether its intercollegiate athletic 
program is an educational program or activity which receives federal financial 
assistance within the meaning of Title IX. HEW has taken the position that 
intercollegiate athletics meet this prerequisite to regulation if: (i) the intercolle- 
giate athletic program receives direct federal financial assistance, such as funds 
to build facilities used in part for athletics; (ii) students of the institution receive 
general financial assistance, such as student loans or grants; or (iii) the institu- 
tion receives federal financial assistance in a defined program and the intercolle- 
giate athletic program is so integrally related to that program that discrimination 
in athletics infects the funded program.” 


There is little doubt that direct federal financial assistance, such as that 
described in (i) above, would trigger the applicability of Title IX to an athletic 
program. Whether financial assistance to students, in the form of federal loans 
or grants, or financial assistance to an educational program which is infected by 
discrimination in athletics makes an institution’s intercollegiate athletic program 
a “‘program or activity receiving federal financial assistance” is less clear. 


HEW relies on the decision in Bob Jones University v. Johnson*' as authority 
for contending that certain federal financial assistance to students constitutes 
federal financial assistance to athletic programs. In Bob Jones the court con- 
cluded that payments made directly to eligible veterans under educational bene- 
fits statutes constituted federal financial assistance to the University, despite the 
direct benefit to individual veterans, within the meaning of Title VI.” The court 
contrasted these benefits, which were conditioned upon enrollment at an ap- 
proved university, with benefits such as veterans’ pensions and social security 





3820 U.S.C. § 1681(a) (1978) (emphasis added). 


*2Title VI, which provided the model for Title IX, 
Compare with Title [X as originally proposed, prohi- 


prohibits discrimination on the basis of race, color, 


biting sex discrimination in ‘‘any program or activity 
conducted by a public institution...which is a reci- 
pient of Federal financial assistance for any education 
program or activity.” 117 Cong. Rec. 30156 (1971). 

3945 C.F.R. § 86.2(g) (1978). 

4°See, e.g., 40 Fed. Reg. 24128 (1975); Memoran- 
dum of F. Peter Libassi, General Counsel, HEW, 43 
Fed. Reg. 58075 (1978). 

41396 F. Supp. 597 (D.S.C. 1974), affd sub nom., 
Bob Jones University v. Roudebush, 529 F.2d 514 
(4th Cir. 1975). 


creed, or national origin in “programs or activities 
receiving Federal financial assistance.” 42 U.S.C. § 
2000d (1978). Although Bob Jones was decided on the 
basis of the Veteran’s Administration’s regulations 
implementing Title VI, those promulgations are iden- 
tical to HEW’s Title VI regulations in pertinent part. 
Compare 38 C.F.R. § 18.2 and 18.13(h) (Veterans 
Administration) with 45 C.F.R. § 80.2 and 80.13(i) 
(HEW). 
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payments, which lacked any comparable prerequisite to availability. The express 
tie-in between the benefit and participation in an educational program prompted 
the court’s finding of assistance. In a footnote the court set forth the following 
test: 


Although the VA payments are not earmarked for school related ex- 
penditures, e.g. tuition, all that is necessary for Title VI purposes is a 
showing that the infusion of federal money through payments to veter- 
ans assists the educational program of the approved school.” 


The court further found that the entire educational program at the Univer- 
sity was the “program or activity” which received this federal assistance. The 
court’s conclusion flowed from the fact that the veterans’ benefits involved served 
to defray the costs of the general educational prograra by releasing institutional 
funds which would otherwise be spent on the student veteran. Morever, the 
availability of the veterans’ benefits served to enlarge the pool of qualified 
applicants to the University and thus advanced the educational program. The 
court also noted that the institution’s participation in the National Defense Stu- 
dent Loan program similarly relieved the University of committing its assets to 
loans for eligible students.** Consequently, the court found that discrimination in 
the University’s educational program, as a result of its admissions policies,*° 
constituted discrimination in a program receiving federal financial assistance. 


HEW’’s reliance on the rationale underlying Bob Jones is evidenced indirect- 
ly by the regulation’s general statement of the Title [X prohibition: 


[N]o person shall, on the basis of sex, be excluded from participation in, 
be denied the benefits of, or be subjected to discrimination under any 
academic, extracurricular, research, occupational training or other edu- 
cation program or activity operated by a recipient which receives or 
benefits from federal financial assistance.*° 


Specific reliance on the Bob Jones decision was acknowledged during the con- 
gressional hearings on HEW’s proposed Title IX regulations. HEW Secretary 
Weinberger noted: 


[A]s we read [Bob Jones], it clearly states that it is not the question of 
who is the payee, but it is the question of whether or not there is Federal 
assistance furnished. And Federal assistance furnished to a student who 





43396 F. Supp. 597, 603 n.22. 

“*Bob Jones involved regulations of the Veterans 
Administration. Thus, the court’s reference to HEW 
sponsored National Student Defense Loan benefits 
would be relevant only if HEW were the enforcing 
agency. It was a gratuitous comment under the cir- 
cumstances. 

“SBob Jones University refused admission to un- 


married non-whites based on its belief that ‘the inte- 
gration of the student body would lead to interracial 
marriages thereby violating God’s command.” 396 F. 
Supp. at 600. 

4°45 C.F.R. § 86.31 (a) (1978) (emphasis added). 
Similar reliance is found in the regulations of the 
Department of Agriculture implementing Title IX. 
See 7 C.F.R. § 15a.31, 44 Fed. Reg. 21615 (April, 
1979). 
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in turn uses it at an institution brings with it the same results as if you 
put the money directly to the institution.*’ 


HEW’’s reliance, of course, assumes the inclusion of athletics within a university’s 
general educational program. HEW’s General Counsel has found collegiate ath- 
letics and education sufficiently integrated to conclude that Bob Jones financial 
assistance to an educational program is necessarily similar assistance to the ath- 
letic program.*® 


Support for the integrated characterization of athletics and education is 


drawn from the NCAA itself: 


The competitive athletic programs of the colleges are designed to be a 
vital part of the educational system. A basic purpose of this Association 
is to maintain intercollegiate athletics as an integral part of the educa- 





*?Hearings on Sex Discrimination Regulations, 
supra note 3, at 481-83. The Secretary further noted: 
{a]s we read [Bob Jones}, it clearly states that it is 
not the question of who is the payee, but it is the 
question of whether or not there is Federal assis- 
tance furnished. And Federal assistance fur- 
nished to a student who in turn uses it at an 
institution brings with it the same results as if you 
put the money directly to the institution. 
We say that the court cases...make it quite clear 
to us the furnishings of student assistance to a 
student who uses it at a particular institution, 
[constitutes] Federal aid which is covered by the 
statute, and I don’t see any other way to read the 
court decisions. If the Congress desires some dif- 
ferent result and wants, for example, to encour- 
age an institution to practice discriminatory prac- 
tices in this way, with student assistance, then I 
think you have to say so. 
At the moment we feel we are bound by the court 
decision which says that the furnishing of student 
assistance is part of the Federal participation that 
is affected Title IX, and covered by Title IX. /d. 
One commentator has criticized HEW’s reliance 
on Bob Jones because it is based upon “a gross viola- 
tion of Title VI, and sex discrimination regulations 
cannot rely on such cases as authority.”” Note, Title 1X 
Sex Discrimination Regulations: Impact on Private 
Education, 65 Ky L.J. 655, 686 (1977) [hereinafter 
referred to as Note, Impact on Private Education}. 
This attempt to distinguish the applications of Title VI 
and Title IX ignores the virtually identical wording of 
each and the congressional intent to afford parallel 
treatment to sex discrimination and discrimination 
based upon race, color and national origin discrimina- 
tion. See Cannon v. University of Chicago, 47 


U.S.L.W. 4549, 4553 and n.16-19 (1979); Brunswick 
School Board v. Califano, 449 F. Supp. 866, 871 (D. 
Maine 1978). 

A second commentator objects to the “benefit 
theory” on different grounds. It is argued that Bob 
Jones is to be distinguished because there the Univer- 
sity’s discriminatory admissions policy had the direct 
effect of excluding persons from participation in any 
federally assisted program operated by or in connec- 
tion with the University. Kuhn, supra note 14, at 63 
n.89. While this is a correct statement of the facts in 
Bob Jones, there is no basis for a narrow reading of 
the decision limiting its holding to those facts. If Bob 
Jones University had not denied admission to unmar- 
ried black students as such, but instead maintained 
segregated facilities and encouraged such an overall 
discriminatory environment that black students would 
not seek admission, the same result would probably 
have occurred. 

Finally, a third commentator supports the benefit 
theory offered by HEW. Todd, Title 1X of the 1972 
Education Amendment: Preventing Sex Discrimina- 
tion in Public Schools, 53 TExas L. REv. 103 (1974). 
Specifically, that author finds the benefit approach 
consistent with tax exemption cases under Title VI. 
id. at 107-12. See also Note, supra note 35, at 1256 
n.15 (1979). 

Resolution of this issue could come shortly. The 
NCAA has attacked HEW’s assertion of authority in 
the federal courts. The District Court in Kansas dis- 
missed the complaint for lack of standing and ripe- 
ness. NCAA v. Califano, 444 F. Supp. 425 (D. Kan. 
1978). An appeal is pending. 

“8See Memorandum of F. Peter Libassi, supra 
note 40. 
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tional program and the athlete as an integral part of the student body, 
and, by so doing, retain a clear line of demarcation between college 
athletics and professional sports.*? 


The courts also have recognized the role of athletics in the overall educational 
scheme.*’ Thus, in HEW’s view, the infusion of federal money through payments 
to students assists the educational, and related athletic, program of the involved 
institution. General financial assistance in the form of National Student Defense 
Loans and similar HEW sponsored benefits, by enabling the institution to use 
monies for its athletic programs it would otherwise provide to students for aca- 
demic purposes and by arguably enlarging the pool of qualified applicants eligible 
for the intercollegiate athletic program, may well be viewed as financial assis- 
tance to athletics.*! 


As a third alternative, HEW contends that it can terminate financial assis- 
tance to any program which, though not itself discriminatory in operation, is 
infected by discrimination in another program, whether the latter receives direct 
federal assistance or not. The threat of termination, of course, provides HEW’s 
power base for regulating the unassisted program. The basis for HEW’s “‘infec- 
tious discrimination” theory is Board of Public Instruction of Taylor Co., Fla. v. 
Finch.** Finch involved review of an HEW order terminating federal funds to a 
public school district based upon a finding of segregated faculty and students in 
violation of Title VI. The court vacated the order and remanded the proceeding 
to the agency for specific findings as to whether the school had discriminated in 
particular programs receiving federal financial assistance. The court indicated 
that the language of Title VI’s fund termination provision clearly required such 
a finding: 

Any action to suspend or terminate or to refuse to grant or to continue 

Federal financial assistance shall be limited to the particular political 

entity, or part thereof, or other applicant or recipient as to whom such 

a finding has been made and shall be limited in its effect to the particular 


program, or part thereof, in which such noncompliance has been so 
53 
found. 


In concluding that HEW could not condemn all school programs receiving fed- 
eral financial assistance based upon a finding of discrimination in one area, the 





4°1976-77 Manual of the National Collegiate Ath- (h) “‘Recipient: means any ... public or pri- 
letic Association 5. See also Cox, supra note 11, at 45 vate ... institution ... or any person, to whom 
n.80. Federal financial assistance is extended directly 

‘Brenden v. Independant School District 742, or through another recipient and which operates 
477 F.2d 1292, 1297-99 (8th Cir. 1973); Gilpin v. Kan- an education program or activity which receives 
sas State High School Activities Ass’n, Inc., 377 F. or benefits from such assistance .... 
Supp. 1233, 1240 (D. Kan. 1973). 52414 F.2d 1068 (Sth Cir. 1969). 

‘'HEW’s position is further reflected in the regu- *°42 U.S.C. § 2000d-1 (1978). (emphasis added). 
lation’s definition of recipient. Section 86.2(h) pro- Identical language is found in Title IX, 20 U.S.C 
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court held that the fund termination provision of Title VI prescribes a policy of 
disassociation of programs in the fact finding process. Each identifiable program 
must be considered on its own merits to determine whether or not it is in 
compliance with the statutory mandate. The termination power reaches only 
those programs which would utilize federal money for purposes prohibited by the 
statute. ‘Under this procedure each program receives its own ‘day in court.’ 
The court indicated, however, that situations could exist in which discrimination 
in One program so infects another program or activity as to render the latter 
program discriminatory in effect. The court explained that “if the funds 
provided... are administered in a discriminatory manner, or if they support a 
program which is infected by a discriminatory environment, then termination of 
such funds is proper.’ 


HEW relies on this dicta intimating that it can terminate funding to assisted 
programs which, while not themselves discriminatorily operated, are infected by 
the discriminatory operation of other programs, as a basis for regulating un- 
funded programs which “infect” funded ones.*° 


In the area of athletics, the most likely argument is that discrimination in an 
intercollegiate program infects both the physical education program and the 
general educational program.*’ The intercollegiate athletic program, HEW could 
argue, is an integral part of the general physical education program as evidenced 
by participation of many of the same coaches, instructors and students, and use 
of the same facilities. As noted above, it is generally accepted that the intercol- 
legiate athletic program is an integral part of the general educational program. 
The infectious impact of discrimination in athletic programs is not difficult to 
visualize. Such discrimination is likely to deter any woman serious about athletics 
from enrolling at the discriminating institution. Additionally, potential female 
students may well view discrimination in athletics as a surface indicator of a 
broader based pattern or policy of sex discrimination at the university. In either 
event, athletic discrimination, by influencing general admissions, might be con- 
strued as infecting the overall educational program. Thus, the agency will use the 
physical education or general education programs’ receipt of federal financial 
assistance, and the threat of terminating that assistance, to assert regulatory 
authority over discriminatory athletic programs.*® 





54414 F.2d at 1078. 

“ad. 

5®See 40 Fed. Reg. 24128 (1975); Hearings on Sex 
Discrimination Regulations, supra note 3, at 487. 

57’The degree of interrelatedness which must exist 
before discrimination in one program will “infect” 
another program is not clear from the court’s deci- 
sion. The court speaks generally in terms of “‘infec- 
tion’”’ and whether one program is “effectively insu- 
lated from otherwise unlawful activities.” 414 F. 
Supp. at 1078. In closing, the court refers to the infec- 
tion theory as a question of whether a program “‘is 
so affected by discriminatory practices elsewhere... 


that it thereby becomes discriminatory.” /d. at 1079. 
Arguably this last statement manifests a high thres- 
hold to cross before infection sets in. See Kuhn, supra, 
note 14, at 69. 

S8HEW’s reliance on Finch has prompted consi- 
derable criticism. See Kuhn, supra, note 14, at 67; 
Note, Jmpact on Private Education, supra note 47, at 
690-694. Although some problems do exist with res- 
pect to reliance on Finch, see text, much of this cri- 
ticism is misplaced. These commentators intimate that 
the Fifth Circuit refused to find in favor of HEW 
because of some deficiency in the infectious discrimi- 
nation theory. However, early in the opinion the 
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The utilization of Finch as a source for asserting general Title IX jurisdiction 
is somewhat misplaced. An examination of the decision indicates that judicial 
concern existed not over the jurisdictional scope of Title VI, but HEW’s remedial 
authority to effectuate a termination of funds to programs or activities violating 





court set the stage for its remand: 
HEW’s failure to make findings of fact on the 
issues has deprived this court of the means with 
which to properly discharge its reviewing func- 
tion. In order to affirm HEW’s action, we would 
have to assume, contrary to the express mandate 
of 42 U.S.C.A. § 2000d-1, that defects in one part 
of a school system automatically infect the whole. 
Such an assumption in disregard of statutory re- 
quirement is inconsistent with both fundamental 
justice and with our judicial responsibilities. 
414 F.2d at 1074. Thus, the court’s decision, when 
read in its entirety, does recognize the validity of the 
infectious discrimination theory, but puts the burden 
of proving infection upon the agency rather than bur- 
dening the institution with responsibility to show an 
absence of a discriminatory environment: 
[T]he administrative agency seeking to cut off 
federal funds must make findings of fact indicat- 
ing either that a particular program is itself ad- 
ministrated in a discriminatory manner or is so 
affected by discriminatory practices elsewhere in 
the school system that it thereby becomes dis- 
criminatory. 
Id. at 1079; See also Junior College Dist. of St. Louis 
v. Califano, 19 Emp.. Prac. Dec. (CCH) § 9138 (8th 
Cir. April 19, 1979); Islesboro School Committee v. 
Califano, 19 EmpL_. Prac. Dec. (CCH) 4 9019 (ist 
Cir. March 9, 1979). Nor do the Title IX regulations, 
contrary to these commentators’ views, ignore the 
court’s proscription against assuming discrimination 
in one program automatically infects all other pro- 
grams. See Kuhn, supra note 14, at 60; Note, Impact 
on Private Education, supra note 47, at 693. The final 
regulations themselves note in the prefatory analysis 
of the ‘Scope of Application” that Finch “holds that 
Federal funds may be terminated upon a finding that 
they are infected by a discriminatory environment.” 
40 Fed. Reg. at 24128 (emphasis added). See also 
Memorandum from Secretary Weinberger to Con- 
gressman James O’Hara, reprinted in Hearings on Sex 
Discrimination Regulations supra note 3, at 486, 488 
(“‘Thus, the [Finch] court refused to adopt a per se 
rule under which the discriminatory environment of 
Federal funds would always be presumed. Rather, it 
left open the possibility that Federal funds could be 
shown to be ‘infected by a discriminatory environ- 


ment.’”’) Thus, HEW correctly reads Finch as per- 
mitting application of the infectious discrimination 
theory provided the agency can prove that infection. 
This interpretation also finds judicial support. See Ju- 
nior College Dist. of St. Louis v. Califano, supra; 
Islesboro School Committee v. Califano, supra; 
United States v. El Camino College Dist., 454 F. 
Supp. 825, 830 (C.D. Cal. 1978). 

Nonetheless, past attempts by HEW to invoke 
the infectious discrimination doctrine have not met 
with overwhelming success. In some instances, the 
Finch decision has been noted but the infectious dis- 
crimination aspect has not been addressed by the 
courts. See, e.g., Gautreaux v. Romney, 457 F.2d 124, 
128, (7th Cir. 1972). In other cases, the theory has 
been raised but the court has rejected it, not because 
of any deficiency in the theory itself but due to its 
factual inapplicability. For example, in Romeo Com- 
munity Schools v. U.S. Dept. of Health, Education 
and Welfare, 438 F. Supp. 1021 (E.D. Mich. 1977), 
aff'd, 20 EmpL. PRAc. Dec. (CCH) {4 30029 (6th Cir. 
1979) the court responded to HEW’s attempt to uti- 
lize the infectious discrimination theory to justify the 
regulations’ extension of Title IX to employment by 
Stating: 

Whatever its validity or significance, however, 
the possibility of such a discriminatory infection 
does not authorize HEW to regulate employment 
practices for their own sake.... There is no provi- 
sion in any of these regulations which specifies 
that the particular employment practice regu- 
lated must result in substantial sex discrimination 
against students.... 

This deficiency is fatal to defendant’s “infection” 

argument, for the regulation must be judged as 

written ....Defendant’s regulations are plainly 
focused on employment practices per se. To judi- 
cially read into each of them an implicit require- 

ment of infection would not merely provide a 

saving limitation on their coverage, it would 

substantially alter their meaning and effect. 
438 F. Supp. at 1035. In fact, the court indicated that 
an infection limitation would provide ‘‘a saving limita- 
tion on their coverage.’’ See also Brunswick School 
Board v. Califano, 449 F. Supp. 866 (D. Me. 1978), 
affd 19 Emp. Prac. Dec. (CCH) 4 9019 (ist Cir. 
1979). 
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the discrimination prohibition.*’ As does Title VI, Title IX prohibits discrimina- 
tion in ‘‘any education program or activity receiving federal financial assistance.” 
As noted earlier, a program need not be directly funded to be covered, receipt 
of a benefit as a result of federal assistance is sufficient.’ Contrastingly, HEW 
is permitted to terminate funding to a federally assisted program or activity only 
to the extent that activity has itself been found to be discriminatorily operated or 
infected.°' Thus, there could be some programs which are governed generally by 
the prohibition of Title IX but cannot provide a basis for the termination of any 
funds. For example, a university conducts Program A which is funded directly by 
the federal government. Discriminatory practices in that program will permit a 
termination of funding. Similarly, the direct federal funding of Program B may 
also be terminated if, while not itself discriminatory, Program B is infected by a 
discriminatory environment. The university also conducts directly funded Pro- 
gram C. That program is neither itself discriminatory nor infected by the discrimi- 
natory operation of other programs. However, federal funding for the program 
has permitted the university to free funds it would otherwise use in Program C 
for use in Program D. Program D is discriminatorily operated. Although Pro- 
gram D receives the benefit of federal financial assistance under Bob Jones, and 
therefore violates Title IX, there is no basis for terminating funding of Program 
C under the pinpoint termination provision. Under the facts there can be no 
showing that Program C is itself discriminatory or infected. Thus, it was in this 
context of remedial scope that the court focused on the “pinpoint termination” 


provision and made its “infectious discrimination” statement. In rendering an 
expansive interpretation of the fund termination provision, the court did not 
purport to address any questions of jurisdiction. A broad reading of Finch 
permits the termination of federal funds to one program if the discriminatory 
operations of a second program, which benefits from funding to the first, infect 





*°The court characterized the action as 
a challenge to the validity of an order by the 
Department of Health, Education and Welfare 
(HEW) terminating the payment of federal funds 
to the Board of Public Instruction. ...Under- 
lying this challenge, however, is a broader ques- 
tion concerning the character and reach of the 
limitations which Congress has placed upon the 
power of an administrative agency to cut off fed- 
eral funds.... 

414 F. Supp. at 1070. The court only construed the 


1975), presented in Hearings on Sex Discrimination 
Regulations at 191-96. Thus the position is taken that 
“‘program”’ for jurisdictional purposes, as opposed to 
fund termination, includes an entire “‘educational pro- 
gram”’, and thus does not require a showing that one 
distinct aspect of a general educational program must 
receive a benefit from another distinct aspect of that 
program to be covered by Title IX; it is sufficient for 
jurisdiction to be asserted over all aspects of the pro- 
gram if any portion of the entire program is aided. 
*'It should be noted that any decision to ter- 


pinpoint termination provision of Section 602; it of- 
fered no interpretation of the scope of HEW jurisdic- 
tion generally under Section 601. 

©°See text accompanying notes 41-52, supra. 

A different interpretation is urged in Center for 
National Policy Review Memorandum (April 7, 


minate funding is subject to Congressional rejection, 
within 30 days of the decision to terminate, 20 U.S.C. 
§ 1682 (1978), and judicial review, 20 U.S.C. § 1683 
(1978). 

©2See Note, supra note 1, at 463-68 (1975) 
(remedies under Title IX). 
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the funded activity. It remains as a jurisdictional prerequisite that the unfunded, 
discriminatory program benefit in some manner from federal financial assis- 
tance. 


HEW can assert Title IX jurisdiction over any educational program which 
receives direct federal financial assistance or benefits from another program’s 
receipt of those benefits. However, HEW can only terminate funds to an assisted 
program when that program itself suffers from discriminatory operations or is 
infected by a discriminatory environment in which it operates. The termination 
of federal funding is not an available remedy to redress discrimination in an 
activity which merely benefits from federal assistance to another program if the 
interrelationship between the programs does not support a finding of infection. 


III. Judging HEW’s Proposed Interpretation 


A. Proposed Policy Interpretation 


On December 11, 1978 HEW published a proposed policy interpretation 
outlining application of the Title IX regulations to intercollegiate athletics.“ 
Basically, the proposed interpretation requires that benefits and opportunities be 
provided equally to male and female athletes. In determining whether financially 
measurable benefits are provided equally, the interpretation introduces a ‘‘sub- 
stantially equal average per capita expenditures” standard. If these expenditures 
are not substantially equal, the proposed interpretation requires that the differ- 
ence be due to nondiscriminatory factors. With respect to benefiis not readily 
financially measurable, comparability, again subject to discrepancies for nondis- 
criminatory factors, is required. 


As an interpretative rule,°° HEW’s policy interpretation will be presumed 
valid and afforded deference by any reviewing court.” In Udall v. Tallman®’, the 
United States Supreme Court noted: 





provision of Title VI). Thus, even in instances in 
which funds cannot be terminated because the discri- 


®3An example of federal financial assistance to 
one program that does not benefit another is most 





likely to occur in the context of secondary education 
programs in which certain federal assistance is re- 
stricted to supplementing and not supplanting other 
funding. See Kuhn, supra note 14, at 71. Arguably in 
those circumstances there can be no “benefit” to 
other programs as a result of the federal financial 
assistance. 

Fund termination is not the only remedy availa- 
ble against Title IX violators. 20 U.S.C. § 1682 also 
permits enforcement of Title IX’s prohibitions “by 
any other means authorized by law’’. The thrust of 
this provision is to make available injunctive and 
other equitable relief. It is important to note that 
these remedies, unlike fund termination, are not re- 
quired to be “pinpointed’’. See 110 Cong. Rec. 7061 
(1964) (Comments of Senator Pastore on the identical 


mination is in a program only indirectly benefiting 
from federal assistance, relief is available. Given the 
availability of a private cause of action to enforce Title 
IX rights, this provision takes on even more impor- 
tance. See Cannon v. University of Chicago, 47 
U.S.L.W. 4549 (1979). 

443 Fed. Reg. 58070 (1978). 

®°Seen.12, supra (possibility HEW statement will 
be considered a legislative rule). 

©©United States v. Larionoff, 431 U.S. 864 (1977); 
Transcontinental Gas Pipe Line v. Federal Energy 
Regulatory Commission, 589 F.2d 186 (Sth Cir. 1979); 
Mead Data Central, Inc. v. United States Department 
of the Air Force, 566 F.2d 242 (D.C. Cir. (1977). 

©7380 U.S. 1 (1965). 
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[W]hen faced with a problem of statutory construction, this Court shows 
great deference to the interpretation given the statute by the officers or 
agency charged with its administration. To sustain the Commission’s 
application of this statutory term, we need not find that its construction 
is the only reasonable one or even that it is the result we would have 
reached had the question arisen in the first instance in judicial proceed- 
ings.°* 
The Supreme Court went on to indicate that when the implementation of the 
statute is new, as is the implementation of Title IX, respect for statutory interpre- 
tation by the officers or agency charged with its administration is more particular- 
ly in order.©’ When the construction of an administrative regulation rather than 
a statute is in issue, deference is even greater.”° “[T]he ultimate criterion is the 
administrative interpretation, which becomes of controlling weight unless it is 
plainly erroneous or inconsistent with the regulation.”’”! 


Because the HEW policy interpretation sets forth specific guidelines for 
applying the provisions of Title [X and its implementing regulations to intercol- 
legiate athletics, it is entitled to the greater level of deference due a statement by 
an agency as to the meaning of its earlier regulations. Therefore, unless the policy 
interpretation can be said to be plainly erroneous or inconsistent with the Title 


IX regulations, its legality must be upheld.” 





©8380 U.S. at 16. See also Belco Petroleum v. 
Federal Energy Regulatory Commission, 589 F.2d 
680 (D.C. Cir. 1978). 

©9380 U.S. at 16. 

Udall v. Tallman, 380 U.S. 1 (1977); Bowles v. 
Seminole Roch Co., 325 U.S. 410 (1945); Sorensen v. 
Andrus, 456 F. Supp. 499 (D. Wy. 1978). One con- 
sideration involved in determining the extent of def- 
erence to be given an interpretative rule is ‘its con- 
sistency with earlier and later pronouncements.” 
Morton v. Ruiz, 415 U.S. 199, 237 (1974). While more 
detailed then its earlier Memorandum to Chief State 
School Officers, Superintendents of Local Educa- 
tional Opportunities and College and University Pres- 
idents (September, 1975), HEW’s policy interpre- 
tation appears consistent with it in major respects. For 
example, the earlier statement emphasized the role of 
expenditures in assessing equal opportunity: 

the impact of expenditures for sex identifiable 

sports programs should be carefully considered in 

determining whether equal opportunity in athle- 
tics exists for both sexes ...[T]he pattern of expen- 
ditures should not result in a disparate effect on 
opportunity. 
Memorandum to Chief School Officers 8. It can be 
argued that the policy interpretation, through its use 
of the per capita expenditure standard, establishes a 
basis for considering the “impact of expenditures.” 


71Bowles v. Seminole Roch Co., 325 U.S. at 414. 
See also Cape Air Freight, Inc. v. United States, 589, 
F.2d 478, 481 (10th Cir. 1978) (administrative inter- 
pretation must be accepted ‘unless there are compel- 
ling indications that it is wrong”’). 

The constitutionality of the Title IX regulations 
themselves is beyond the scope of this article and their 
constitutional validity is here assumed. The potential 
point of controversy over the regulations focuses on 
the ‘separate but equal”’ position taken by HEW with 
respect to contact sports. The trend of recent court 
decisions discussing the equal protection amendment 
and athletics has endorsed the “separate but equal” 
approach. See Ritacco v. Norwin School District, 361 
F. Supp. 930 (W.D. Pa. 1973); Bucha v. Illinois High 
School Association, 351 F. Supp. 69 (N.D. Ill. 1972). 
A different result has been reached, however, by one 
federal district court which has ruled that the “‘sepa- 
rate but equal” effect of HEW’s Title IX regulations 
is discriminatory and, thus, violative of the fifth 
amendment due process clause. Yellow Springs Ex- 
empted Village School Dist. v. Ohio High School 
Athletic Association, 443 F. Supp. 753 (S.D. Ohio 
1978). The practical short-sightedness of this decision, 
as well as its divergence from precedent, is treated 
completely in Comment, Constitutional Law: Yellow 
Springs Exempted Village School District Board of 
Education v. Ohio High School Athletic Association, 
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B. The Title IX Regulations 


Detailed analyses of HEW’s Title IX regulations have been provided in 
several earlier commentaries. ’* Consequently, this article will relate only the key 
portions of the regulations to permit an examination of the compatability of 
HEW’’s policy interpretation with those provisions. The regulations provide that 
no person shall, on the basis of sex, be excluded from participation in, be denied 
the benefits of, or be subjected to discrimination under any educational program 
or activity operated by a recipient which receives or benefits from federal finan- 
cial assistance. ’4 “Recipient” is broadly defined to include virtually any entity or 
person “to whom federal financial assistance is extended directly or through 
another recipient and which operates an educational program or activity which 
receives or benefits from such assistance.’’”° 


Specifically with respect to athletics, no person, on the basis of sex, is to be 
denied the benefits of or be treated differently from another in any interscholas- 
tic, intercollegiate, club or intramural athletics offered by a recipient.’”° However, 
a recipient may operate or sponsor separate male and female teams when selec- 
tion for those teams is based upon competitive skill or the activity involved is a 
contact sport.”’ If a particular team is maintained for members of one sex, and 
not the other, and athletic opportunities for members of the excluded sex pre- 
viously have been limited at that institution, members of that sex must be per- 
mitted to try-out for the offered team, unless it involves a contact sport.’* Reci- 
pients are also required to provide equal athletic opportunities for members of 
both sexes.” The regulations provide a number of factors to be considered by 
HEW in determining whether equal opportunity has been provided.®° Of primary 
importance in examining the legality of the policy interpretation is the authority 
given by the regulations to the agency in reviewing a recipient’s activities to 
consider the failure to provide necessary funds for teams for one sex.®! A limita- 
tion on this consideration, however, provides that unequal aggregate expendi- 
tures for members of each sex or unequal expenditures for male and female teams 
will not constitute noncompliance.*? With respect to athletic scholarships, speci- 
fically, reasonable opportunities for such awards must be provided for members 





47 U.M.K.C. L. REv. 109 (1978). See also Kadzielski, 
Postsecondary Athletics In An Era of Equality: An 
Appraisal of the Effect of Title IX, 5 J. CoLi. & U.L. 
123 (1978-79). 

73See Note, supra, note 35; Cox, supra, note 11; 
Note, Jmpact on Private Education, supra note 47. 

7445 C.F.R. § 86.31(a) (1978). 

7545 C.F.R. § 86.2(h) (1978). 

7645 C.F.R. § 86.41(a) (1978). 

7745 C.F.R. § 86.41(b) (1978). 

781d. See Cox, supra note 11, at 42 n.61. 

Contact sports include boxing, wrestling, rugby, 
ice hockey, football, basketball and any other sport 


the purpose or major activity of which involves bodily 
contact. 45 C.F.R. § 86.41(b) (1978). 

7945 C.F.R. § 86.41(c) (1978). This provision 
must be read as overriding the separate teams exemp- 
tion for contact and skill sports. 

8°See note 37 supra. The regulations do not 
require that each of these elements equally affect men 
and women. Rather, these are some factors HEW is 
to consider in determining whether equal opportunity 
is available. 

8145 C.F.R. § 86.41(c) (1978). 

827d. 
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of each sex “‘in proportion to the number of students of each sex participating 
in... intercollegiate athletics.””*° 

In addition to the regulations themselves, various agency memoranda and 
statements, and testimony given during congressional hearings prior to the pro- 
posed policy interpretation, offer insight into HEW’s initial approach to Title IX. 
For example, HEW indicated that although institutions have the option of spon- 
soring separate or unitary teams in contact sports or sports for which teams are 
chosen by competition, simply opening all teams up to both sexes does not 
necessarily satisfy the requirements of providing equal opportunity.™ If only a 
few women can take advantage of a unitary team because of the level of skill 
required, yet interest in a particular sport is high, merely permitting female 
try-outs would not adequately accommodate women’s interests or activities.*° 
Thus, HEW indicated the overriding nature of the equal opportunity provision. 
Indeed, any other interpretation would permit an institution to thwart Title IX 
by establishing only unitary teams, thereby keeping at a minimum the number of 
women participants in traditional male sports and permitting an elimination of 
traditionally female sports. With respect to the most controversial aspect of Title 
IX—athletic expenditures—HEW had stated: 


While the impact of expenditures for sex identifiable sports programs 
should be carefully considered in determining whether equal opportun- 
ity in athletics exists for both sexes, equal aggregate expenditures for 
male and female teams are not required. Rather, the pattern of expendi- 
tures should not result in a disparate effect on opportunity. Recipients 
must not discriminate on the basis of sex in the provision of necessary 
equipment, supplies, facilities, and publicity for sports programs. The 
fact that differences in expenditures may occur because of varying costs 
attributable to differences in equipment requirement and levels of spec- 
tator interest does not obviate in any way the responsibility of educa- 
tional institutions to provide equal opportunity.*° 


Finally, in the same statement HEW noted that “reasonableness, not strict pro- 
portionality in the allocation of [athletic] scholarships’? was the thrust of the 
financial aid provisions of the regulations.*’ These guidelines indicated that an 
institution need assess its athletic scholarship program to determine only whether 





8345 C.F.R. § 86.37(c)(1). Section 86.37 also pro- 1975), reprinted in Hearings on S.2106, supra, note 11 
vides that ‘separate athletic scholarships or grants-in- [hereinafter “‘Memorandum’’] See also Hearings on 
aid for members of each sex may be provided as part 5$.2106, supra note 11, at 172-74. Statement by Ste- 
of separate athletic teams for members of each sex to phen Kurzman Before the Senate Subcommittee on 
the extent consistent with this paragraph and § Education 6-7 (September, 1975), reprinted in Hear- 
86.41." 45 C.F.R. § 86.37(c)(2). ings on §.2106, supra note 11. 

84HIEW Memorandum to Chief State School Of- 8SMemorandum, supra note 84, at 6. 
fices, Superintendents of Local Educational Agencies 867d. at 8. 
and College and University Presidents 6 (September, 871d. at 9. 
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overall opportunities to receive athletic scholarships are roughly proportionate to 
the number of students of each sex participating in intercollegiate athletics.** 


IV. HEW’s Interpretation of Title IX 


A. The Demands of HEW’s Proposed Policy Interpretation 


The Proposed Policy Interpretation adopts a two-step approach to ensure 
the equality in athletics mandated by Title IX and the regulations.®° First, it 
requires the immediate elimination of discrimination in financial support and 
other benefits and opportunities in existing athletic programs.”’ Second, over the 
long term, the policy interpretation directs the implementation of an institutional 
policy that includes procedures and standards for developing an athletic program 
that provides equal opportunities for men and women which can accommodate 
their interests and abilities or requires the institution to demonstrate that the 
goals underlying the requirement of such a policy have already been achieved.”! 


1. Eliminating Sex Discrimination in Existing Programs. In determining 
whether a college or university has eliminated discrimination in existing pro- 
grams, the policy interpretation requires a separate examination of benefits and 
opportunities that are readily financially measurable and those that are not.”” 


a. Financially measurable benefits and opportunities. An institution 
provides equal athletic opportunities in its existing programs if: 


(i) substantially equal average per capita funds are allocated to 
participating male and female athletes for: (a) financial assistance 
awarded on the basis of athletic ability; (b) recruitment; and (c) all 
other readily financially measurable benefits and opportunities. . . .”° 


In addition to financial assistance and recruitment, financially measurable bene- 
fits and opportunities are defined by the policy interpretation to include the 





887d. An institution need not make an overall 
proportionate allocation of athletic scholarships on 
the basis of sex. Other bases for determining aid re- 
cipients are permissible provided they are based on 
criteria which do not inherently disadvantage mem- 
bers of either sex. Included as sex neutral standards 
are financial need, athletic proficiency, or a combina- 
tion of these factors. The agency did note that when 
ability is used as a basis, and the range of ability in a 
particular sport differs widely between the sexes, 
separate norms must be developed for each sex. /d. at 
9-10. 

For an excellent review of the deficiencies in 
these regulations see Note, supra note 35. 

8°43 Fed. Reg. 58072. 

Characterizing the interpretation as requiring 
an “immediate” elimination of certain discriminatory 


practices is not entirely accurate in view of the fact 
that under the adjustment period provided for in the 
regulations, 45 C.F.R. § 86.41(d) (1978), colleges 
were given, essentially, a three-year period, ending 
July 21, 1978, in which to comply with Title IX. 
°'No specific compliance date with respect to Part 
II is provided: 
Part II is designed to eliminate, over a reasonable 
period of time, the discriminatory effects of the 
historic emphasis on men’s intercollegiate sports, 
and to facilitate the continued growth of women’s 
athletics. 
43 Fed. Reg. 58072. Presumably, HEW intends that 
overed institutions begin their compliance proce- 
Q tres immediately. 
°243 Fed. Reg. 58072. 
3d. 
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provision and maintenance of equipment and Supplies, living and travel expenses 
related to competitive events, and publicity.” 


In determining compliance under the per capita expenditure standard, 
HEW’s Office for Civil Rights (OCR)*” will examine expenditures for financial 
assistance and recruitment individually and will examine all other financially 
measurable benefits as a group.”° If average per capita expenditures are substan- 
tially equal for these ‘‘other”’ items as a group, the institution will be presumed 
to be in compliance with respect to each individual item in the group.” 


Average per capita expenditures are determined on the basis of all sums 
spent on benefits and opportunities for athletes.”* The source of funds for these 
expenditures, e.g., gate receipts, student fees, earmarked donations, etc., is 
immaterial. The per capita figure is arrived at by dividing the total amount 
expended on financially measurable benefits for each sex by the total number of 
participating athletes of each sex.””? The number of participants may be measured 
by any nondiscriminatory method, including certified eligibility lists developed in 
accordance with nondiscriminatory NCAA and AIAW standards. '” 


The key concern of most universities with respect to the policy interpretation 
is the “equal per capita expenditure” standard. 19! Although perhaps appearing 
menacing to the current conduct of intercollegiate athletics, a provision has been 
written into the per capita standard which could effectively eliminate much of its 
potential impact. Differences in average per capita expenditures for financially 
measurable benefits will be considered consistent with Title IX if the institution 
can demonstrate that the differences result from “nondiscriminatory factors.’’'°? 
Thus, rather than representing an end in itself, the equal per capita expenditure 


model appears to provide the agency with a starting point in investigating compli- 
ance with Title IX. 


In the event male and female average per capita expenditures are not equal, 





iy (8 

“The Office for Civil Rights is charged with 
HEW’s enforcement of Title IX. 

°°Id. at 58072-73. 

71d. at 58073. 


or not? One could argue that it is, indeed, a benefit 
subsumed by the opportunity to receive coaching, a 
non-financially measurable benefit under the policy 
interpretation. But this would render the regulation’s 
separate recognition of coaching compensation super- 


°8]d. Funds that are generated by athletic events 
but allocated to non-athletic activities are excluded. 

Id. The interpretation is less than clear, how- 
ever, on the actual calculation of this amount. While 
the regulations list five “financially measurable bene- 
fits”, the list is not exhaustive. Consequently, a uni- 
versity cannot know for certain what items will fall 
within the classification. Thus, it must guess at the 
“total amount expended” on these unknown benefits. 
For example, the regulations direct HEW, in deter- 
mining whether equal opportunities are available, to 
consider both the opportunity by athletes to receive 
coaching and tutoring and the assignment and com- 
pensation of coaches and tutors. Is coaching compen- 
sation to be treated as a financially measurable benefit 


fluous. Hopefully the final policy interpretation will 
eliminate some of the uncertainty. 

100 Although the interpretation refers to “‘actual, 
rather than potential participation rates” and partici- 
pants as determined by NCAA eligibility lists, it is not 
clear whether the term includes pre or post-try-out 
individuals. See 40 Fed. Reg. 58072, 58073. 

10150 Presidents Ask U.S. to Withdraw Plan to 
Monitor Sex Bias in Sports, The Chronicle of Higher 
Education June 18, 1979, at 12. 

10240 Fed. Reg. 58073, Concededly, the agency 
has clearly placed the burden of demonstrating the 
non-discriminatory nature of differentials on the insti- 
tution. 

It is not clear how nondiscriminatory differentials 
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OCR will engage in a review of any offered justification for the discrepancy.!° 
The only limitation on a differential is that it not be due to discriminatory factors. 
In the area of financial assistance, differences in expenditures can be justified by 
programmatic decisions concerning the building of a particular team or total 
program, such as a decision not to award the usual number of scholarships in a 
particular year for purposes of program development.'* Another example of a 
nondiscriminatory differential is the extra cost of tuition for some out-of-state 
athletes of either sex.’ 


Recruitment in different geographical areas, consonant with the level of 
competition of any given sport, may also give rise to justifiable expenditure 
differences.'°° Thus, while a regional sport may demand less expensive regional 
recruitment, the demands of a sport competitive on a national level are likely to 
entail more expansive recruitment and, concomitantly, greater per capita expen- 
ditures. Similarly, greater recruiting efforts required to secure a particular athlete 
also may involve greater expenditures; but this too is recognized as a differential 
based upon the particular qualities of an athlete as an individual and not as a male 
or female.'®’ Identical recruiting methods or techniques are not required by the 
policy interpretation.’ All that is mandated is that the level of effort and meth- 
ods used be based on non-discriminatory criteria. 


Variations in average per capita expenditures for other readily financially 
measurable benefits and opportunities may differ because of intrinsic sex-neutral 
differences in men’s and women’s sports. As examples, the policy interpretation 
includes differences controlled by the nature of the sport, such as variations in the 
cost of equipment and supplies and size of the coaching staff or differences 
resulting from the scope of competition (e.g., local, regional, or national), such 
as travel cost to distant locations for competition, living expenses while in those 
locations, more extensive publicity, or the cost of other activities that may vary 
in accordance with the requirements of local, regional or national competition. 
This list does not purport to be exclusive but rather exemplifies the type of factors 
considered nondiscriminatory.'!° 





will be taken into account in computing per capita 
expenditures. Assume an institution spends $210,000 
on equipment for its men’s athletic programs and only 
$10,000 for women’s programs. Provided the differ- 
ence is all due to nondiscriminatory equipment differ- 
ences, such as the amount of equipment needed per 
participant and not the quality of equipment pur- 
chased, the total financially measurable benefits pro- 
vided men could presumably be decreased by the 
$200,000, resulting in a proportionately lower per ca- 
pita expenditure. 

103 Id. 

1047. 

105 Id. 

mer: 

a 

ae 


pad (2 

l0Some criticism has been leveled against the 
policy interpretation for failing to include certain im- 
portant nondiscriminatory justifications for expendi- 
ture differentials, e.g., revenue-producing differences 
in sports, spectator interest and athletic skill. Assum- 
ing these are nondiscriminatory factors, the policy in- 
terpretation’s failure to mention them does not pre- 
clude reliance upon them by a university. In fact, it is 
generally to the university’s benefit that the category 
of nondiscriminatory factors be left open-ended. Un- 
doubtedly, there will be reasons advanced to justify a 
differential that, under the particular circumstances 
presented, will in fact be nondiscriminatory, but if left 
to characterization only in abstract terms might not be 
so construed. 
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b. Benefits and opportunities not financially measurable. Equality of 
opportunity in aspects of an intercollegiate athletic program that are not readily 
financially measurable may be measured by assessing whether the program offers 
comparable benefits and opportunities for men and women.'"! These benefits 
and opportunities include, but are not limited to: 


. Opportunity to compete and practice; 

. Opportunity to receive coaching and academic tutoring; 

. provision of locker rooms, practice and competitive facilities; 
. provision of medical and training services and facilities; and 

. provision of housing and dining services and facilities. 


The proposed policy interpretation sets forth the criteria OCR will use in deter- 
mining comparability in these five areas. 


Opportunity to compete and practice: OCR will judge the compara- 
bility of this benefit by examining the institution’s scheduling of games and 
practice times. Decisions regarding scheduling will be reviewed to determine 
whether those determinations are based on nondiscriminatory criteria.''* For 
example, if a university maintains separate athletic facilities specifically for men’s 
and women’s teams and also maintains a third facility for special events, pre- 
sumably the university can condition use of that facility on a neutral factor such 
as expected attendance at the event. Additionally, OCR will review an institu- 
tion’s practices to determine whether facilities provided for games and practice 
are made available at times that are convenient for participants of each sex and 
game schedules are arranged so that each sex has an equal opportunity to com- 
pete before an audience.'!? 


Opportunity to receive coaching and academic tutoring: OCR will 
presume that comparable opportunity to receive coaching exists if the ratio of 
full-time coaches (or their equivalent) to participating athletes is substantially 
equal. As with the per capita expenditure standard, differences in the ratio may 
be explained by nondiscriminatory factors inherent in the nature of a particular 
sport. Similarly, tutors, if provided, must be made available on the basis of 
nondiscriminatory criteria.'" 


Facilities: Factors relevant to determining comparability in facilities 
provided men and women include the basis for access to those facilities by student 
athletes and the suitability of the facilities available to the sports to be played 
(e.g., size, safety, maintenance, spectator and media capacity). Comparability 
may be achieved by providing separate but equal facilities or sharing the same 
facility. The latter can be accomplished by rotating the use of the entire facility 
or alternating use of the previously separate men’s and women’s facilities. The 
interpretation does not require identical facilities.''» 





11143 Fed. Reg. at 58073. 
M27q, 

1137q. 

147q_ 

1543 Fed. Reg. at 58073-74. 
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Provision of medical and training services and facilities: If doctors, 
trainers, physical therapists, or other health and training personnel and facilities 
are provided athletes, they must be available on a nondiscriminatory basis. The 
interpretation recognizes that the pattern of injuries and thus the cost of insur- 
ance may vary from sport to sport; so long as the policies provide similar benefits 
for similar injuries, the university may offer different insurance policies tailored 
to injuries occurring in a particular sport.'!° 


Provision of housing and dining services and facilities: Housing and 
dining services and facilities need not be identical, but comparable. A separate 
dormitory for male athletes may be provided, without a separate dormitory for 
women, provided there are no additional services or benefits that accrue to 
residents of the dormitory.'!’ Differences based on nondiscriminatory factors, 
again, are permissible.''® 


2. Equally Accommodating the Interests and Abilities of Women. The second 
stage of the proposed policy interpretation requires that ‘‘the interest and abili- 
ties of men and women [in athletics] be equally accomodated.”''? Compliance 
with this requirement can be secured through implementation and enforcement 
of a policy that includes procedures and standards for developing an athletic 
program that provides equal opportunities for men and women. Such a policy 
must include procedures and standards to: a) encourage an increase in the 
number of women participants at the club, intramural and intercollegiate level; 
b) increase the number of women’s sports at the club, intramural and intercolle- 
giate level; c) publicize on campus and at feeder schools athletic opportunities 
for women at the institution; and d) elevate the scope of women’s intercollegiate 
competition (e.g., from local to state, state to regional, and from regional to 
national). !7° 


A university which does not choose to implement and enforce a policy which 
contains the above procedures still may be sufficiently accommodating the inter- 
ests and abilities of women athletes if it is able to demonstrate that: a) the club, 
intramural, and intercollegiate sports currently offered accommodate the inter- 
ests and abilities of women by providing opportunities comparable to those of 
men at all levels (i.e., intramural, club and intercollegiate; b) there already is a 
pattern of increased participation at the institution by women in athletic activities 
at all levels; orc) the institution’s overall athletic program at all levels reflects the 
growth in the athletic interests and abilities of women evidenced in regional or 
area interscholastic programs. '7! 


In summary, the purpose of HEW’s proposed policy interpretation is to 
develop a means for testing compliance with Title [X’s requirement of compara- 





1643 Fed. Reg. at 58074. 
77g 
1187q 
1943 Fed. Reg. at 58074. 
1207q. 
12174. 
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ble opportunities for male and female athletes. The interpretation recognizes two 
aspects to Title IX compliance: (1) the elimination of discrimination in existing 
programs and (2) the development of an institutional athletic program which will 
provide, in the future, equal athletic opportunities for men and women commen- 
surate with their interests and abilities. As to existing programs, Title IX, the 
regulations and HEW’s policy interpretation require current comparability in 
opportunities. To the extent benefits and opportunities are capable of financial 
measurement, the interpretation will test compliance with the mandate of Title 
IX, initially, by means of an average per capita expenditure standard; the inter- 
pretation does not require equal aggregate or per capita expenditures. Discrepan- 
cies in spending are permissible provided they are not discriminatory. For bene- 
fits not subject readily to financial measurement a concrete testing base similar 
to ‘‘per capita expenditures” is, of course, not available. However, the same 
ultimate requirement of comparability exists. Finally, with respect to the future 
direction of its athletic programs, institutional compliance with Title IX will be 
demonstrated by the implementation of a policy that ensures accommodation of 
the developing interests and abilities of women in athletics or by a showing that 
the university currently is satisfying the athletic interests and abilities of its female 
students. HEW has stated its belief that by measuring compliance in terms of 
actual, rather than potential participation rates; by recognizing the fact that the 
costs of some sports are greater than others; and, when appropriate, by taking 
account of the scope of competition, this interpretation not only achieves the 
goals of Title IX but adequately considers the unique aspects of major revenue- 
producing intercollegiate sports. !?* 


B. Compatibility of the Policy Interpretation with Title LX Regulations 


Legality of the policy interpretation will turn on its consistency with Title IX 
and the Title IX regulations. '* The thrust of criticism and opposition to date has 
focused on the per capita expenditure standard announced in the interpreta- 
tion.'** The argument has been raised that a per capita requirement, particularly 
as applied to scholarship aid, amounts to the dollar for dollar parity that HEW 
has consistently contended is not required by the language or spirit of the Title 
IX regulations. The basis for this alleged inconsistency is drawn from hearings 
before the House Subcommittee on Postsecondary Education in 1975!*° and 
written HEW statements. !7° 


In 1975, during congressional hearings to review the Title IX regulations, 
then HEW Secretary Casper Weinberger testified at length on the meaning of the 
Title IX regulations. In response to a ‘“‘substantial misunderstanding” about what 
the regulation “does not require”, Weinberger stated: 





'227d. at 58072. Education June 18, 1979, at 12. 

'23See text accompanying notes 64-71, supra. '25See note 3 supra. 

124See 50 Presidents Ask U.S. to Withdraw Plan to '26See note 84 supra. 
Monitor Sex Bias in Sports, The Chronicle of Higher 
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(1) It does not require equal aggregate expenditures for members of 
each sex for male and female teams; (2) it does not require two sep- 
arate equal facilities for every (or any) sport; (3) it does not require 
women to play football with men; (4) it will not result in the dissolution 
of athletics programs for men; (5) it does not require equal monies for 
athletic scholarships; (6) it does not require coeducational showers, 
locker rooms and toilet facilities; (7) it does not mean the National 
Collegiate Athletic Association (NCAA) will be dissolved and will have 
to fire all of its highly vocal staff.'!?” 


In reply to a question as to whether a university that provides scholarships in one 
or two predominately male sports must also award them in other sports, the 
Secretary indicated that the institution must have a reasonable scholarship assist- 
ance program for women’s sports. ‘“‘However, equal aggregate expenditures or 
anything of the kind’ are not necessary; ‘“‘there should be some reasonable 
available pool of scholarship funds available for women if there are to be athletic 
scholarships for men.”!** Similarly, an interpretive memorandum sent to Chief 
State School Officers, Superintendents of Local Educational Agencies and Col- 
lege and University Presidents'”’ noted that: 


as part of the self-evaluation and planning process discussed above, 
educational institutions must also ensure that equal opportunity exists 
in the provisions of athletic scholarships. Section 86.37(c) provides that 
“reasonable opportunities” for athletic scholarships should be ‘‘in pro- 
portion to the number of students of each sex participating in interscho- 
lastic or intercollegiate athletics.” 


* * * * 


The thrust of the athletic scholarship section is the concept of 
reasonableness, not strict proportionality in the allocation of scholar- 
ships. The degree of interest and participation of male and female 
students in athletics is the critical factor in determining whether the 
allocation of athletic scholarships conforms to the requirements of the 
regulation. 


Neither quotas nor fixed percentages of any type are required under 
the regulations. Rather, the institution is required to take a reasonable 
approach in its award of athletic scholarships considering the participa- 
tion and relative interests and athletic proficiency of its students of both 
sexes. 





'27Hearings on Sex Discrimination Regulations, 
supra note 3, at 439. 

1287d. at 489. 

12°This Memorandum was superseded by HEW’s 
policy interpretation. 43 Fed. Reg. 58071, n.4. 

'3°Memorandum supra note 84, at 7-8. 
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Commenting on that memorandum before Congress, Mr. Kurzman, Assistant 
Secretary for Legislation for HEW, stated: 


The memorandum attempts to array [sic] some concerns which have 
been expressed regarding athletic scholarships, stressing the concept of 
“reasonableness” in awarding athletic scholarships to men and women 
students. 


The Department has sought in the memorandum to stress that it 
does not intend to impose quotas or fixed percentage [sic] of any type but 
intends to maintain the flexibility necessary for each institution to de- 
velop its own athletics program, keeping in mind that the total program 
for men and women should insure members of each sex an equal oppor- 
tunity to compete in athletics in a meaningful way.'*! 


The position voiced by some is that a per capita requirement as applied to 
financial aid constitutes ‘“‘equal monies for athletic scholarships” or a “fixed 
percentage,” requiring “‘sameness of result,”’ rather than ‘‘reasonable opportuni- 
ties,”’ and is contrary to the agency’s original interpretation expressed above and 
the intent of the regulation as expressed to the Congress in the review hearings. 
First, it must be noted that from the beginning HEW has stressed the importance 
of funding in determining equal opportunity. In its 1975 Memorandum to Chief 
School Officers the agency noted that ‘“‘the impact of expenditures for sex identi- 
fiable sports programs should be carefully considered in determining whether 


equal opportunity in athletics exists. . . . [T]he pattern of expenditures should 


not result in a disparate effect on opportunity.”'** Second, if the policy interpre- 


tation is to be taken literally, this argument suffers from a fatal flaw. Assuming 
a per capita requirement is at variance with earlier statements on Title IX’s 
requirements,'*? the test set forth in the policy interpretation is not, in reality, 
such a requirement. Strict per capita expenditures are not the “‘equal opportuni- 
ties’” HEW seeks, rather this ‘“‘standard” represents only the agency’s starting 
point in testing whether equality of opportunity is in fact being offered. An 
institution can still be in compliance with the regulations despite disparate per 
capita outlays. The policy interpretation provides that if per capita expenditures 
are equal, HEW need go no further in reviewing for compliance. If strict dollar 
equality is not present, a further inquiry must be conducted to determine whether 
the disparity is due to discriminatory or nondiscriminatory factors. Provided the 
latter adequately explain expenditure differentials the institution will be found in 
compliance with Title 1X. The interpretation specifically notes that its purpose is 
“(t]he immediate elimination of discrepancies in average per capita expenditures 
for financially measurable benefits and opportunities unless the institution can 
demonstrate that the discrepancies are based on ... non-discriminatory fac- 
tors.” 





'3! Hearings on S.2106, supra note 11, at 172-73 a legislative regulation in which case the apparent 
(emphasis added). conflict should be resolved in favor of the interpreta- 

'32Mfemorandum, supra note 84, at 8. tion. See note 12 supra. 

'33 Arguably the interpretation could be viewed as '3443 Fed. Reg. at 58072. 
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Arguably, a conceptual discrepancy between the regulations and the policy 
interpretation exists even in this view of the per capita standard. The thrust of the 
Title IX regulations is clear: equal opportunity must be provided. Critics of the 
interpretation can, however, point to the per capita provisions of the interpreta- 
tion and argue that by focusing on funding, HEW is requiring an equality of 
results that was never contemplated by either Congress or the agency originally. 
A literal reading of the interpretation reveals that HEW has not abandoned the 
opportunity approach in favor of equal results; the per capita standard is no more 
than a measure of opportunity.'*° The objective concern which arises from utili- 
zation of the per capita standard is whether it is, in fact, a valid measuring device 
of equal opportunity. 


A starting point in enforcing Title IX must be a definition of equal oppor- 
tunity. Undeniably, equal opportunity does not mean equal results. Oppor- 
tunities can, to some extent, be regulated and mandated; results, even those 
flowing from contrived opportunities, are not subject to similar control. More- 
over, an equation of opportunity with results would not be desirable. Assuming 
results could be mandated, identity between men’s and women’s athletic pro- 
grams would necessarily mean the subversion of some, or all, of the individual 
goals and desires of each: a sacrifice of the individual’s needs to attain a common 
goal. This, clearly, was not the intent of Title IX. A review of the statute’s 
legislative history, its obvious purpose, and its implementing regulations indicate 
that equal opportunity means equal accommodation of the interests of each 
group. In essence, the purpose is to preserve and promote the two groups’ 
distinct interests. It would serve no purpose to require both men and women to 
play football if one of the groups lacks any interest in that activity. Equal oppor- 
tunity would require, however, that within the context of each group’s individual 
interests, resources necessary to exploit those interests on an equal basis be 
provided. The scope of equal opportunity must, of course, be virtually all inclu- 
sive, ranging from an equality in the determination of what particular athletic 
activities best exploit those interests to an equality in the quality of equipment 
and facilities provided for implementing those programmatic choices. 


The focus, then, must be on whether financial support can be used as a 
measure of equal accommodation. The answer is a qualified ‘‘yes’’. A simple 
negative answer would manifest a remarkably naive view of things: there can be 
no accommodation of any interests without some financial support. Moreover, as 
a matter of logic, it seems clear that there can be no equal accommodation of the 
interests of men and women athletes unless equal financial support is provided, 
at least at some minimum level. While equal aggregate program expenditures 
might not be necessary to provide equal accommodation, there are certain com- 
mon requirements of men’s and women’s athletic programs which must be equal- 
ly provided for. For example, the expenditure of $500,000 for the men’s athletic 
program and only $250,000 for the women’s program does not foreclose the 





'3543 Fed. Reg. at 58072. 
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possibility that the interests of each are being equally accommodated. However, 
a university cannot provide “top of the line” track shoes for its men and “‘budget 
specials” for its women and be equally accommodating the interests of the two 
groups. Of course, even then, the dollar amount is valid only as a starting 
point: inequality does not result from expenditures of $50 per trackman for shoes 
if the top of the line for women costs only $30. The policy interpretation appears 
to take this into consideration in providing that expenditure differentials are 
justifiable when due to nondiscriminatory factors. Certainly this basis for justifi- 
cation must be read as implementing the controlling mandate of the Title IX 
regulations that equal opportunity be provided. The relationship between equal 
accommodation and equal funding at some minimum level, or starting poim, 
cannot be denied. It is equally clear that this relationship is not so intimate that 
equal accommodation must mean equal funding at all levels. Accordingly, the 
interpretation permits a deviation from its per capita maxim when justifiable on 
nondiscriminatory grounds. 


In practice, the policy interpretation poses serious problems. First, the rea- 
sonableness, and with it the validity, of the interpretation’s support standard rests 
with its implementation. Both the temptation and opportunity to narrowly apply 
the interpretation are present. It is incumbent upon OCR not to lose sight of the 
fact that differing group interests must be recognized as permissible in the justi- 
fication of cost differentials. Consistency with the regulations and a just and 
accurate result require it. Whether OCR in its enforcement of Title IX will see 
the interpretation as an end in itself, rather than a starting point, can only be 
answered in time. 


Second, related to any nondiscriminatory justification for actual expenditure 
discrepancies are the differing interests between men and women athletes. The 
fact that the per capita expenditure differential between men and women at a 
particular university is attributable entirely to the inherently, and nondiscrimina- 
tory, greater equipment demands of the men’s football team, is a sufficient 
justification only if women’s interests are accommodated without the existence of 
a women’s football team. The policy interpretation fails to rectify a defect in the 
regulations relevant to this point, i.e., the failure to provide a mechanism for 
determining the interests of each of the groups.'*° Interest, as used in the regu- 
lations and policy interpretation, is an evasive concept and as a practical matter 
will be difficult to ascertain in many cases. 


Third, what does the policy interpretation’s guidance really provide? Argu- 
ably, the ultimate question is whether, despite expenditure differentials, the 
differing interests of each group have been equally accommodated. The overrid- 
ing concern is, quite obviously, a subjective determination. If the end result is 
subjective, then what purposes are served by the objective posture of the per 





'6Originally the proposed Title IX regulation 
provided for a yearly survey of the student body to aid 
in defining interests. See 39 Fed. Reg. 22, 236 (1974); 
Note, supra note 35 at 1274-75. 
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capita standard? It does serve to draw attention to specific areas of differential 
spending, thus highlighting potential areas of discrimination. And at least theo- 
retically, it can be procedurally expedient: schools with equal per capita financ- 
ing for their men and women athletes, and those that have disparate spending 
justifiable fully by obvious and measurable nondiscriminatory factors, are given 
an objective standard against which they can combat unjustified claims of dis- 
crimination. Additionally, the mere accommodation of interests approach, by 
itself perpetuates past discrimination to a certain extent, since current interests 
evolve in part from past opportunities. By providing certain minimum financing 
equality—which will mean in many instances immediately greater financial sup- 
port—the interpretation’s “‘per capita’’ approach increases the potential for 
greater opportunities and for an environment conducive to an expansion and 
development of interests more in line with the women’s full potential. Finally, the 
public’s perception of a lack of Title IX compliance efforts by colleges and 
universities has been heightened by Title IX’s nebulous requirement of equal 
opportunity. This imposition of a more objective starting point and standard may 
give needed direction to all parties concerned. 


Finally, there is a procedural aspect to the interpretation that must not be 
overlooked. Certainly HEW will urge that the interpretation provides a needed 
yardstick or measuring device necessary to monitor progress in an area where 
progress is long overdue. The fact is that the equal per capita expenditure test is 
more than a yardstick. It also shifts the burden of proving nondiscrimination to 
the educational institution. Under the policy interpretation, once HEW shows a 
difference in per capita expenditures, the burden shifts to the institution to 
demonstrate that the difference is attributable to nondiscriminatory factors. 
While, as a practical matter, the burden often appears to fall on the institution 
during a compliance review or investigation of a Title [IX complaint, as a matter 
of law the burden is on HEW to demonstrate violations, and the carrying of that 
burden is necessary to initiate compliance proceedings. The proposed policy 
interpretation would change this situation and, therefore, dilute the proof needed 
to begin a hearing before HEW, and then shift the burden during a hearing. 
Absent the express language of the policy interpretation, it is not likely that mere 
proof of a difference in expenditures would result in such a shift of the burden 
to the institution, nor should it. In light of the many recognized nondiscrimina- 
tory reasons which could explain a funding differential, mere proof of such a 
difference does not, as a general rule, so clearly imply an invidious origin as to 
establish prima facie proof of a violation. 


Assuming the policy interpretation can be read as imposing a strict per capita 
compliance requirement, the legality of that requirement is a substantially more 
difficult problem than that posed by the modified per capita standard. Clearly 
nothing in the regulation requires such a standard. That, however, is a far cry 
from constituting a prohibition against such a rule. The regulations offer little 
additional aid on this point: unequal aggregate expenditures or unequal 
male/female team expenditures are not sufficient to constitute noncompliance; a 
failure to provide necessary funds for teams for one sex is at least evidence of 





JOURNAL OF COLLEGE AND UNIVERSITY LAW 


noncompliance.'?” With respect specifically to athletic scholarships, the regula- 
tion does require ‘‘reasonable opportunities. . . for members of each sex in pro- 
portion to the number of students of each sex participating in. . . intercollegiate 
activities. '** It is possible that a per capita requirement might be found compatible 
with, or at least not foreclosed by, each of these statements when viewed indivi- 
dually. 


On balance, however, a per capita requirement appears overbroad in terms 
of the overall purpose of Title IX and the regulations, namely equality of oppor- 
tunity. What might represent unequal opportunity in the context of one school’s 
athletic program might not in the context of another, even though per capita 
expenditure differentials for male and female programs are the same at each 
school. For example, one of the major sports at University A is men’s basketball. 
In that sport, equipment costs are relatively low due to both the limited size of 
a team and the type of equipment used. Similarly, the coaching staff is limited to 
3 or 4 persons. Additionally, given A’s participation in a geographically closely- 
knit conference, travel costs are fairly low: not only is the need to travel great 
distance obviated, but the traveling that is done, because of the conference’s 
location, is confined to a less expensive area of the country. Because this is the 
major sport at the school, however, it is drawing a large proportion of the budget 
for operations. To the extent this is responsible for per capita differentials in 
men’s and women’s sports, it would be difficult to justify the expenditure differ- 
ence on nondiscriminatory grounds. Contrastingly, consider University B at 
which football is a major sport. The equipment and coaching needs, obviously, 
increase the budgetary expenditures for the football program over other sports. 
Additionally, the fact that B does not belong to a conference dictates greater 
travel needs, including stops at some of the larger and more expensive cities in 
the country. To the extent football at B is a primary factor in per capita expend- 
iture differentials, at least some, and theoretically perhaps all, of the difference 
is attributable to nondiscriminatory factors. Yet, a strict per capita requirement 
would catch both University A and University B within its net. The failure of such 
a standard to be reasonably related to the purpose for which it was created, 
because of its overbreath, might well lead to its downfall.'*? 


V. The Universities Speak Out 


As noted earlier, response to HEW’s position on Title IX and intercollegiate 
athletics, as expressed both in its regulations and its recently proposed policy 
interpretation, has been quick in coming and forceful in substance. One of the 





'5745 C.F.R. § 86.41(c) (1978). 

13845 C.F.R. § 86.37 (1978). 

'3°While comments announcing the invalidity of 
the policy interpretation have come primarily from 
colleges and universities, a challenge from those pur- 
portedly benefited by Title IX should not be over- 
looked. 





PROPOSED TITLE IX POLICY INTERPRETATION 


more recent responses to the policy interpretation is a counterproposal submitted 
to HEW by 50 college and university presidents across the country.'*” To date, 
HEW has not issued a substantive reply to this proposal; conceivably, the agen- 
cy’s response, if any, will be incorporated in its final version of the interpreta- 
tion. 


The thrust of the counterproposal is to place compliance responsibility with 
the individual institution. The basic principle of the counterproposal is that there 
“shall be no sex-based discrimination in the manner in which an institution 
commits its resources or administers its [intercollegiate athletic] program.”’!*? 
Each institution is viewed as being best suited to determine the policies, plans and 
procedure which can assure an environment of equal opportunity, and is charged 
with developing a plan to insure an athletic program which will accommodate the 
interests and abilities of all its students in a nondiscriminatory manner.'*’ Devel- 
opment of a plan is to be preceded by a “realistic assessment of the state of 
athletic opportunities for men and women” on each individual campus. '** Both 
the assessment and the resulting plan are to provide for representative participa- 
tion by ‘women, men, students, faculty, appropriate administration, alumni, and 
institutional supporters. . . ”'*? Recommendations from the planning groups are 
to be channeled to the institution’s governing board and other institutional of- 
ficials responsible for the conduct of the athletic programs. 


The counterproposal distinguishes areas of substantive concern relative to 


nondiscriminatory athletics into two groups: those “‘to be considered” by the 
plan and those “which may be considered’’. The former category contains seven 
elements: 


goals and timetables as appropriate for completion and execution of 
the plan; 

participation levels; 

number of sports to be offered for men, for women, and coed; 

a mechanism to assess the financial resources required by the plan 
and how they are to be used; 

levels of expenditure for each sport which may vary, based on sex 
neutral factors, and in keeping with the institution’s plan; 
provisions for publicizing the plan, and the opportunities for men 
and women in athletics at the institution; and 

procedures for continuing review of the plan as it relates to student 
needs. 





'49Counterproposal of University and College that “we are still a long way from achieving the prom- 
Presidents, submitted to F. Peter Libassi, General ise of Title IX in intercollegiate athletic programs.” 
Counsel, HEW, May 22, 1979 (a copy is on file with The letter also indicates that the Secretary has di- 
the Office for Public Affairs, Office of Civil Rights, rected that a Title IX enforcement program for ath- 
Department of Health, Education, and Welfare. letics be developed to commence in the fall of 1979. 

'41Secretary Califano did respond to the College id. 

Presidents’ counterproposal in a letter dated June 15, wid: 
1979. The letter did not address the substantive provi- 1447. 
sions of the counterproposal but did express the view idl 
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The full scope of sex neutral factors to be considered are to be determined by 
participants in the development of an institution’s plans. Elements which may be 
considered include: 


(1) scope and levels of competition to be maintained or achieved for 
each sport; 

(2) spectator, community, alumni interest and support of various pro- 
grams; and 

(3) goals and traditions of the institution. 


The counterproposal closes with a short statement concerning compli- 
ance: “[t]he principal standard for determining whether or not an institution is 
providing a nondiscriminatory environment for intercollegiate athletics will be 
the extent to which its plan satisfies, in an even-handed fashion, the legitimate 
interests ‘of the institution’s constituencies’ and ‘its performance in fulfilling the 
objectives of the plan’ ’’. Four measures of the success of an institution’s compli- 
ance efforts are offered: 


(1) its actual performance in conforming to its plan; 

(2) its adherence to procedural standards; 

(3) its mechanism for evaluating the program’s appeal and accommoda- 
tion to the interests and abilities of its men and women constit- 
uents; and 

(4) its resolution of justifiable complaints. 


The obvious reason why the counterproposal will not be accepted by HEW 
is that it places primary responsibility for compliance in the hands of the very 
institutions HEW believes have failed to implement the prohibition against sex 
discrimination in intercollegiate athletics demanded by Title IX. Acceptance and 
implementation of the counterproposal by HEW would likely be viewed as a 
relegation of the elimination of sex discrimination in athletics to a secondary 
status. A second reason is the proposal’s failure to offer any specific guidance. 
Even given the counterproposal’s basic principle—that Title [IX implementation 
is best left to individual institutions—more concrete guidelines are needed. Such 
guidelines would be helpful not only in insuring that each institution understands 
the basic requirements of compliance, but also in insuring that certain minimum 
standards are universally and uniformly applied. While athletic program de- 
mands vary from institution to institution, there are certain similarities upon 
which basic guidelines could be formulated without any real or substantial threat 
to individual institutional needs. Finally, a more concrete counterproposal might 
persuade some of Title IX’s more ardent proponents that college administrators 
do in fact take the mandate of Title [X seriously and that they plan to actively and 
effectively work toward the rapid elimination of sex discrimination. However, 
the counterproposal fails in each of these aspects. In substance, it offers little 
more than a request by institutions to continue their programs of self-monitoring 
without any objective indicia that the status quo will be changed. Its acceptance 
by HEW, or its endorsement by pro-Title IX groups, is less than likely. 
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Despite the inadequacies of the counterproposal, it should not be viewed as 
a statement by universities and colleges of opposition to either the letter or spirit 
of Title IX and the regulations or as inconsistent with a commitment to the 
elimination of sex discrimination. The objection to the policy interpretation, 
manifested in the counterproposal, is not addressed primarily to substantive 
requirements of the law. Rather, it is a backlash to the increased involvement of 
the federal government in the internal affairs of university and college operations 
over the last few years. Compliance with federal regulatory requirements, aside 
from either the need or justification for those requirements, imposes a tremen- 
dous burden on all universities.'*° Thus, the institutions see the demands of the 
policy interpretation as another attempt by the federal government to interject 
itself in the institution’s operations at an unnecessary and inefficient level of cost. 


Perhaps as much as the universities’ desire to balance compliance with 
independence from federal regulation, the counterproposal represents a genuine 
attitude that compliance is more efficiently and effectively left to the individual 
institution. Ideally, it can be argued, the compliance mechanism should be insti- 
tutionally created and operated, with the government’s role limited to ensuring 
that the individual program effectively achieves the results required by law 
through a vigorous enforcement effort. In reality, such an arrangement is no 
longer possible. 


VI. Conclusion 


There is little doubt that Title IX is applicable to intercollegiate athletics 
which are programs or activities receiving federal financial assistance. In deter- 
mining whether intercollegiate athletics are federally funded programs or activi- 
ties, HEW will broadly assert jurisdiction under the theories discussed in Part IIA 
of this Article. 


Whether enforcement of Title [X in accord with the proposed policy inter- 
pretation will aid in achievement of the objective of eliminating HEW’s view of 
sex discrimination in athletics is far from certain. The policy interpretation itself 
centers on the controversial equal per capita expenditure. The question of its 
legality rests with its consistency with the Title IX regulations. While the interpre- 
tation has been written in a manner which will probably permit it to survive attack 
based on inconsistency, it contains numerous ambiguities and speaks of topics 
such as “interest”? and “nondiscriminatory factors’? which will probably be 





46One commentator has noted that at Harvard 
University in 1974-75 alone some 60,000 hours of 
faculty time were spent in complying with federal reg- 
ulations; at smaller institutions twenty to twenty-five 
percent of administrative activity is focused on com- 
plying with affirmative action requirements. Note, 
Impact on Private Education, supra note 47 at 660. 
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defined, inconsistently, by the various regional offices trying to apply them.'* 
There is the possibility that many of the interpretation’s shortcomings will be 
corrected in the final interpretation. However, given the strong sentiment of 
colleges against a more stringent policy, HEW might not attempt to take a 
stronger written position but wait to assert its fullest measure of power in the 
application of the interpretation. 


7 





'§7One question not dispositively answered by the 
interpretation is the interplay of the Title IX regula- 
tions’ emphasis on “equal opportunity”’ and the per- 
missible bases for expenditure differentials noted in 
the interpretation. It would appear that, given the 
interpretation’s silence on the role of past discrimina- 
tion, the policy interpretation is strictly prospective. 
In other words, a university will be in compliance if, 
based strictly on the activities it is engaging in today, 
it is consistent with the interpretation. For example, a 
university being investigated by OCR offers as an ex- 
planation for its per capita expenditure differentials 
the fact that the relevant men’s team competes on a 
national level while the women’s team competes 
regionally. Presumably, if in fact the differential is 
explained by this factor, the university should be 
determined to be in compliance. 

However, university counsel should be aware 
that OCR might argue this is not enough. Conceivably 
the agency could respond by asserting that the differ- 


ing scopes of competition are themselves the result of 
a history of discrimination; consequently, to permit 
that to serve as a basis for justifying expenditure 
differentials would be to circumvent the ‘‘equal op- 
portunity”’ provision of the regulations and the under- 
lying intent of Title IX. 

Support for such an argument is not apparent 
from the interpretation. The thrust of the examples 
utilized in the policy statement as permissible differ- 
ential justifications give no indication that a history of 
past discrimination, in fact or theory, will affect the 
availability of these justifications. In fact, at some 
points the interpretation indicates the contrary: per 
capita expenditures in readily financially measurable 
benefits are nondiscriminatory if they result from dif- 
ferences in the scope of competition. 43 Fed. Reg. 
58073. This language intimates the conclusively non- 
discriminatory nature of differentials based upon dif- 
fering levels of competition. 





1979 UPDATE: 
CASES AND ISSUES 
IN AGE DISCRIMINATION* 


STUART H. BOMPEY** 


If you are at least 40 and not more than 70 years of age, you are a member 
of the age group protected under the Age Discrimination in Employment Act 
(ADEA) and its 1978 Amendments. Therefore, this statute is of particular signi- 
ficance since it will permit all of us, eventually, to become members of a pro- 
tected class. 


During the time since its enactment in 1967, and its subsequent amendment 
in 1978, the ADEA has had a widespread effect, and is important to every 
business enterprise. The statute has raised many significant issues, some of which 
have been decided. There remain, however, many unanswered questions and 
many avenues yet to be explored. 


In fiscal 1978, there were 4,012 complaints filed with the U.S. Department 
of Labor. These complaints were against 4,279 establishments. A total of 
$14,471,839.00 was found to be due to a total of 4,111 individuals.' According to 
Department statistics, 37.1% of the total work force, or 37,372,000 workers were 
between the ages of 40 and 64 and 1.9% of the total work force or 1,872,000 
workers were between the ages of 65 and 69. This means that there were almost 
40,000,000 members of the protected age group in fiscal 1978. Based upon these 
statistics, and the growth protential of the protected class, the ADEA could 
easily be the statute of the 1980's. 


I. The Statute Itself 


The Age Discrimination in Employment Act of 1967 (29 U.S.C. §621 et seq.) 
was enacted by Congress “‘. . . to promote employment of older persons based 
on their ability rather than age . . .” and “. . . to prohibit arbitrary age discrimi- 
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footnoting style of the original paper. Related conference materials are published in the previous issue (vol. 6, 
no. 1) of this Journal. 
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'This figure includes individuals who filed private 
suits which were settled outside of the Department. 
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nation in employment. . . .” To accomplish this purpose Section 4(a) of the Act 
makes it unlawful for an employer? to discriminate against any individual because 
of his or her age. This prohibition covers, inter alia, age based refusals to hire, 
discharges, and discrepancies as to the compensation, terms, conditions, and 
privileges of employment. Section 4(b) of the Act prohibits discriminatory prac- 
tices by employment agencies* and Section 4(c) prohibits discriminatory practices 
by labor organizations.* Section 4(d) of the Act prohibits retaliation by em- 
ployers, labor organizations and employment agencies against individuals whc 
participate in proceedings under the Act; and Section 4(e) of the Act prohibits 
advertising indicating age preferences. Section 12 of the Act limited the applica- 
tion of these prohibitions to practices concerning individuals “‘. . . who are at 
least forty years of age but less than sixty-five years of age.” 


Exceptions from these prohibitions are set forth in Section 4(f) of the Act 
which allows age-based discrimination: 

(1). . . where age is a bona fide occupational qualification reasonably 
necessary to the normal operation of the particular business, or where 

the differentiation is based on reasonable factors other than age; (2) to 
observe the terms of a bona fide seniority system or any bona fide 
employee benefit plan . . . which is not a subterfuge to evade the pur- 
poses of this Act, except that no such employee benefit plan shall excuse 

the failure to hire any individual;> or (3) to discharge or otherwise 
discipline an individual for good cause.” 


Under Section 7 of the Act, an aggrieved individual or the Secretary of the 
Department of Labor (Secretary) may bring an action for injunctive relief, un- 
paid wages, and, in the event of a willful violation, for liquidated damages.° The 
individual’s right to bring an action is terminated by the commencement of an 
action by the Secretary. Prior to commencing an action, the Secretary is required 


by Section 7(b) to “. . . attempt to eliminate the discriminatory practice... and 
to effect voluntary compliance...through informal methods of conciliation. . . .”’ 
To insure that informal conciliation is attempted prior to any court action, Sec- 
tion 7 requires that the aggrieved individual file a charge with the Secretary not 
more than one hundred eighty days’ after the occurrence of the alleged unlawful 





Section 11(b) of the Act defines ‘“‘employer’’ as 
*...@ person engaged in an industry affecting com- 
merce who has twenty or more employees for each 
working day in each of twenty or more calendar weeks 
in the current or preceding calendar year. . . .” 

3Section 11(c) of the Act defines ‘employment 
agency” as “. .. any person regularly undertaking 
with or without compensation to procure employees 
for an employer...” 
‘Section 11(d) defines “labor organization” as 
. a labor organization engaged in an industry af- 
fecting commerce... .” 

As will be discussed below the 1978 Amend- 
ments further restrict the application of this excep- 
tion. 


°Section 7 of the Act provides that it is to be 
enforced in accordance with the enforcement provi- 
sions of the Fair Labor Standards Act of 1938, as 
amended (29 U.S.C. §§ 211i(b), 216, 217). 

7If an action has been commenced under a quali- 
fying state law, the individual has three hundred days 
from the date of the alleged act to commence a federal 
action, or thirty days after he receives notice of termi- 
nation of the state action. Suits by the Secretary to 
enforce the Act must be commenced within two (2) 
years of the violation or within three (3) years of 
“willful” violations. 
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practice and file notice of his or her intention to file suit with the Secretary not 
less than sixty days prior to the date of filing of the action. 


To avoid conflicts between the Department and state agencies empowered 
to handle age discrimination complaints, Section 14(b) of the Act provides that 
no Federal suit may be brought until sixty days after proceedings have been 
commenced under the state law.® However, pursuant to Section 14(a) of the Aci, 
once a Federal action is commenced, it supercedes any state action. 


II. The 1978 Amendments to the Age 
Discrimination in Employment Act 


The 1978 Amendments to the Age Discrimination in Employment Act of 
1967 made significant changes in the law. The amendments clarified several 
issues, but also left some unanswered questions, as well as raising some new ones. 
We will look first at the changes. 


Initially, the 1978 amendments extend the age group protected by the 
ADEA to include all individuals who are at least 40, but less than 70, years of age. 
This amendment became effective on January 1, 1979. The raising of the manda- 
tory retirement age from 65 to 70 is not, in itself, the most significant feature of 
the 1978 amendments. The real significance lies in the effect of the legislation on 
the provision of employee benefits, the negotiation of benefits, employer policies 


related to age, and the manner in which an individual can file suit on the basis 
of age discrimination. 


The major substantive change imposed by the 1978 amendments dealt with 
the question of what is a bona fide seniority system or employee benefit plan 
which would permit mandatory retirement. Pirior to the 1978 amendments the 
Supreme Court in McMann v. United Airlines, Inc., 434 U.S. 192, 16 FEP Cases 
146 (1977), was asked to interpret Section 4(f)(2) of the ADEA. Section 4(f)(2) 
provided that mandatory retirement prior to the age of 65 was permissible if such 
action was pursuant to a “‘bona fide seniority system or employee benefit plan”’ 
which plan was not a subterfuge to evade the purpose of the Act. The Court there 
ruled that mandatory retirement was permitted under the Section 4(f)(2) excep- 
tion to the prohibitions contained in the ADEA where it was pursuant to a 
retirement plan which existed prior to the enactment of the ADEA. The 1978 
amendments address this issue and specifically provide that such seniority sys- 
tems or employee benefit plans shall not require or permit the involuntary retire- 
ment of any individual protected by the statute “because of the age of such 
individual.”” The Amendments make no distinctions based on when the plan was 
enacted, and thereby effectively reverse McMann. 





®To receive this deferential treatment, the state authority to grant or seek relief from such discrimina- 
law must prohibit discrimination in employment tory practice.’’ See §14(b). There is some question as 
because of age and establish or authorize ‘‘a State to the kinds of state laws which invoke this treatment. 
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Certain provisions of the 1978 amendments are of particular significance to 
the college or university situation. The amendments contain limited exemptions 
to the prohibition against mandatory retirement of individuals prior to their 
attaining the age of 70. One of these exemptions is applicable to college or 
university personnel and is set forth in section 12(d) of the ADEA, as amended, 
which states, as follows: 

Nothing in the Act shall be construed to prohibit compulsory retirement 

of an employee who has attained 65 years of age but not 70 years of age, 

and who is serving under a contract of unlimited tenure (or similar 

arrangement providing for unlimited tenure) at any institution of higher 

education (as defined by section 1201(a) of the Higher Education Act 

of 1965).° 


It must be noted, however, that the section 12(d) exemption will be in effect only 
until July 1, 1982, after which time the age 70 rule, with respect to mandatory 
retirement, will apply. 


The Department of Labor has issued proposed rules with respect to this 
exemption. 43 Fed. Reg. 58,154 (1978) (codified in 29 C.F.R. § 850.98). The 
Department’s proposed interpretation does not limit the exemption solely to 
teachers who meet the tenure requirements. Although teachers constitute the 
largest group of employees eligible for tenure at a college or university, other 
employees, such as researchers, librarians and counseling staff may also be 


exempt if they meet the tenure and other tests of the exemption.'° 


An employee who comes within the exemption can lawfully be forced to 
retire on account of his or her age at age 65 or older. Additionally, the employer 
is free to retain such employees, either in the same position or status or in a 
different one. Once an employee accepts a changed position or status, however, 
the employer may not treat that employee any less favorably, on account of age, 
than any similarly situated younger employee. 


The precise interpretation of this exemption and the effect that it will have 
on the college or university situation remain to be seen. At the present time, the 
reported cases have not specifically addressed themselves to this provision for 
tenured employees. 


Cases have, however, upheld the right of an institution of higher education 
to unilaterally institute a mandatory retirement policy. Drans v. Providence 
College, 383 A.2d 1033 (R.I. 1978). At the time Professor Drans acquired tenure, 
Providence College did not have a policy which provided for the retirement 





°The definition of institution of higher education _ployee’s tenure must be unlimited in duration. The 
applicable to Section 12(d) encompasses almost all Department accepts the definition of academic “‘ten- 
public and private universities and two and four year _ure”’ as set forth in the 1940 Statement of Principles on 
colleges. It will also apply to one year technical Academic Freedom and Tenure, jointly adopted by 
schools, although these institutions do not generally | the Association of American Colleges and The Amer- 
grant tenure to employees. ican Association of University Professors. 

In order to qualify for the exemption the em- 








AGE DISCRIMINATION 


of tenured faculty on account of age. The college subsequently enacted such 
a policy. At issue was whether the plaintiff's tenurial rights limited the 
right of the College to initiate a mandatory retirement policy that would affect the 
faculty members who were enjoying the benefits of tenure. The Drans court 
looked to the tenure provisions of the 1940 Statement of Principles (the same 
provisions used by the §12(d) exemption to determine tenure), which recognized 
the need for institutional flexibility by expressly providing for retirement on 
account of age as a permissible ground for the termination of employees. The 
court concluded that the college had the power and authority, consistent with its 
outstanding tenurial obligations, to unilaterally institute a reasonable, uniformly 
applicable, mandatory retirement policy. The court went on to say that this 
power is limited by an implied obligation to make reasonable transition provi- 
sions when the common practice within the academic community would dictate 
such a course of action. 


In a state university situation, it has been held that the legislature has the 
power to reduce the tenure of the plaintiff professor’s civil service position and 
thereby shorten his state service by changing the mandatory retirement age and 
that this power could not be limited by any contractual obligation. This was the 
holding in Schmier v. Trustees of California State University, 74 Cal. App. 3d 314, 
141 Cal. Rptr. 472 (Ct. App. 1977)."! 


It appears from these cases and from the language of §12(d), that mandatory 


retirement of tenured employees is permissible so long as the age provided for 
retirement is within the statutory limitations, and that colleges and universities 
will not be prohibited from establishing appropriate retirement policies. 


There are other circumstances in which mandatory retirement of individuals 
prior to age 70 is permitted by the 1978 amendments. One of these circumstances 
is where age is a bona fide occupational qualification. Additionally, where em- 
ployees are covered by a collective bargaining agreement which was in effect on 
September 1, 1977, which was entered into by a labor organization as defined by 
the Fair Labor Standards Act and which would permit the compulsory retirement 
of an individual prior to the upper age limit, the statute permits the mandatory 
retirement of individuals pursuant to such a collective bargaining agreement until 
the termination of that agreement or January 1, 1980, whichever occurs first. 


Finally, the 1978 amendments specifically permit the compulsory retirement 
of an individual who has attained 65, but not 70, years of age, if that individual 
for a two-year period immediately before his or her retirement is employed in a 





''In that case, the plaintiff was hired by San Die- age was then lowered by the legislature to 67. Plaintiff 
go State College (now University) at a time when the argued that he had the right to work till age 70 and 
mandatory retirement age for public employees was that retirement before age 70 was in breach of con- 
70. Plaintiff was awarded tenure and the retirement tract. This argument was rejected by the court. 
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bona fide executive or high policy making position,'? and if such individual is 
entitled to an immediate nonforfeitable annual retirement benefit from a pen- 
sion, profit sharing, savings or deferred compensation plan, or any combination 
of such plans, of the employer of such employee, which equals in the aggregate 
at least $27,000.'? 


The availability of a trial by jury of issues arising under the ADEA was not 
specifically provided for in the 1967 Act.'* However, the Supreme Court ad- 
dressed this issue, in part, in Lorillard v. Pons, 434 U.S. 575, 16 FEP Cases 855 
(1978). The Court ruled that a plaintiff is entitled to a jury trial in an age 
discrimination action for lost wages, but it did not decide whether a jury trial was 
available on claims for other damages. The 1978 amendments provide for a jury 
trial on any issue of fact in an action for amounts recoverable as a result of an 
alleged violation of the Act. These amounts may include pecuniary or economic 
loss such as wages, fringe benefits, and other job-related benefits, as well as 
damages which compensate the aggrieved party for other losses arising out of a 
willful violation of the Act. 


Two significant notice requirements were set forth in the ADEA of 1967. 
The first of these requires an individual to give notice to the Secretary of Labor 
of his or her intention to file an action not later than 180 days after the occurrence 
of the alleged unlawful practice.'* The other requirement is that notice of intent 
to file suit must be given to the Secretary by an individual, not less than 60 days 


prior to the commencement of a civil action. There has been considerable litiga- 
tion on whether these notice requirements are jurisdictional, in which case they 
could not be waived by a court for equitable reasons, or equitable and, therefore, 
waivable upon the showing of some sufficient basis to excuse the lack of compli- 





'2 According to the Conference report, the term 
‘bona fide executive or high policy making position” 
was meant to cover those individuals who typically 
head a significant operation of a corporation or a ma- 
jor department and, possibly, their immediate subor- 
dinates. In addition, the term was meant to cover 
certain top level employees who do not have line res- 
ponsibility, but whose position and responsibility are 
such that they play a significant role in the develop- 
ment of corporate policy. 

'35The 1978 amendments provide that if the em- 
ployee contributes to such a plan or makes rollover 
contributions, such benefit shall be adjusted in ac- 
cordance with regulations prescribed by the Secretary 
of Labor so that the benefit is equivalent to a straight 
life annuity under a plan to which the employee did 
not contribute and under which no rollover contribu- 
tions were made. 

'4Section 7(b) of the Act provides for enforce- 
ment “‘in accordance with the powers, remedies, and 
procedures” set forth in Section 11(b), Section 16 
(except Section 16(a)), and Section 17 of the Fair 


Labor Standards Act of 1938, as amended, which au- 
thorize coordination with state agencies, injunctive 
relief, and proceedings for unpaid minimum wages, 
unpaid overtime and an additional equal amount as 
liquidated damages. Section 7(b) of the Act provides 
further: 

“that liquidated damages shall be payable 

only in cases of willful violations of this Act. 

In any action brought to enforce this Act the 

court shall have jurisdiction to grant such 

legal or equitable relief as may be appropri- 

ate to effectuate the purposes of this Act, 

including, without limitation, judgments 

compelling employment, reinstatement or 
promotion, or enforcing the liability for 
amounts deemed to be unpaid minimum 
wages or unpaid overtime compensation un- 

der this section” (emphasis added). 

'S]If the aggrieved individual commences proceed- 
ings before a state agency, he or she must file a notice 
with the Secretary of Labor not later than 300 days 
after the occurrence of the alleged unlawful act. 
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ance with the time limits. The Supreme Court in Dartt v. Shell Oil, 434 U.S. 99, 
16 FEP Cases 146 (1977), by an equally divided Court, affirmed a Tenth Circuit 
Court of Appeals decision which held that the notice requirements were not 
jurisdictional prerequisites to maintaining an action under the statute. 


The 1978 amendments retain the 180 day limitation contained in the statute 
but require that a ‘“‘charge”’ rather than a “notice of intent to sue”’ be filed with 
the Secretary of Labor within the specified period. The amendments do not alter 
the requirement that a “‘notice of intention to file suit” be given to the Secretary 
not less than 60 days prior to the commencement of such action. Although the 
amendments make a change in terminology, they retain the basic purposes of the 
notice requirement, which are to provide the Department with sufficient infor- 
mation so that it may notify prospective defendants and to provide the Secretary 
with an opportunity to eliminate the alleged unlawful practices through informal 
methods of conciliation. The Conference Committee affirmed the Dartt decision 
by finding that the “charge” requirement is not a jurisdictional prerequisite to 
maintaining an action under the statute, but, rather, may be waived for equitable 
reasons. 


The 1978 amendments provide that the statute of limitations contained in 
Section 6 of the Portal-to-Portal Act of 1947 shall be tolled during the period in 
which the Secretary of Labor is attempting to affect voluntary compliance or 
conciliation pursuant to Section 7(b) of the statute. These limitations deal with 


actions commenced to enforce any cause of action for unpaid minimum wages, 
unpaid overtime compensation, or liquidated damages under the Fair Labor 
Standards Act of 1938, as amended. The statute of limitations may be tolled for 
up to one year. The Conference Report makes it clear that conciliation is not a 
jurisdictional prerequisite for maintaining a cause of action under the statute. 


Before discussing some of the questions which remain unresolved or which 
were initially raised by the ADEA of 1967, it should be noted that the 1978 
amendments do not affect state laws which are more expansive than the federal 
law. In such cases, where the state law provides individuals with greater benefits 
than the federal law, the state law will prevail. 


The major question raised by the enactment of the 1978 amendments was the 
coordination of ADEA with the Employee Retirement Income Security Act of 
1974 (ERISA). This issue will be discussed under a separate heading. 


Other issues which arose under the Age Discrimination in Employment Act 
of 1967 prior to the amendments but remain unresolved involve the definition of 
“‘bona fide occupational qualifications’’, standards of proof in an age discrimina- 
tion case, validity of salary administration programs based on “‘age”’, coordina- 
tion with Executive Order 11141 which prohibits government contractors from 
discriminating against employees on the basis of age, and whether damages for 
pain and suffering are available in an age discrimination action. 
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III. Major Legal Issues 


A. Notice to the Secretary 


As noted, Section 7(d) of the Act provides that an individual who wishes to 
commence a civil action against an employer under the Act must file with the 
Secretary a charge within 180 days after the occurrence of the alleged unlawful 
practice,'° and must give notice of intent to file an action not less than 60 days 
before the filing of the action. 


The 1978 amendments to the ADEA deal with the notice requirements and 
conclude that they are not jurisdictional prerequisites to maintaining an action 
under the statute, but, rather, may be waived for equitable reasons.'’ However, 
controversy still exists between the courts concerning the types of facts which will 
justify tolling. 

According to the Tenth Circuit and the Supreme Court in Dartt v. Shell Oil, 
supra, the threshold question is whether the purposes to be served by the time 
limitation have in fact been served despite the complainant’s tardiness. The Dartt 
Court found the following facts persuasive: the Department failed to inform 
Dartt of the time limitations; the employer’s failure to provide the Department 
with necessary information delayed the Department’s response to Dartt’s com- 
plaint; and the notice which the employer posted to inform its employees of their 
rights under the Act did not refer to the 180 day limitation. In Hiscott v. General 


Electric Co., 521 F.2d 632, 11 FEP Cases 292 (6th Cir. 1975), on the other hand, 
the court indicated that the employer’s failure to post any notice at all was not 
sufficient reason to excuse the employee’s failure to file within the required time 
limitations. 


A related conflict has arisen with respect to the kind of notice which is 
sufficient to satisfy the requirements of Section 7 of the Act which calls for 
‘* notice of an intent to file such action.” In Woodford v. Kinney Shoe Corp., 
369 F. Supp 911, 7 FEP Cases 117 (N.D. Ga. 1973), the court concluded that oral 
complaints to the Department concerning an employer’s discriminatory acts were 
sufficient to meet the requirement, despite the fact that the complainant did not 
in so many words declare his intent to file suit. The fact that the Department 
failed to inform the complainant of the necessity of filing such notice was consi- 
dered important. On the other hand, in Burgett v. Cudahy Co., 361 F. Supp. 617, 
6 FEP Cases 201 (D. Kan. 1973), the court explained that while no particular 
form was necessary, the notice should be in writing, addressed to the Depart- 





‘In the context of wrongful discharge cases the 
courts construe that the unlawful practice occurs, for 
purposes of §7(d), on the date that the aggrieved per- 
son last performs services for his employer, provided 
that he or she fully understands as of that date that he 
or she is being terminated. Bonham v. Dresser Indus- 
tries, Inc., 569 F.2d 187, 16 FEP Cases 510 (3rd Cir. 


1978), cert. denied, 18 FEP Cases 203 (1978); Parrish 
v. Schlumberger Ltd., 19 FEP Cases 717 (S. D. Texas 
1979), Johnston v. Aerojet General Corp., 18 FEP 
Cases 1107 (E.D. Cal. 1978); Jackson v. Alcan Sheet 
& Plate, 18 FEP Cases 1113 (N.D.N.Y. 1978). 

'7See discussion in part II, supra. 
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ment, and should contain sufficient facts to enable the Department to perform its 
function. 


Oral notice to sue was held to be insufficient in Reich v. Dow Badische Co., 
575 F.2d 363, 17 FEP Cases 363 (2d Cir. 1978), cert. denied, 99 S. Ct. 621, 18 FEP 
Cases 966 (1978). In Reich, the plaintiff was timely informed of the requirements 
and time limits governing the circumstances under which an employee may file 
his own suit under the Act. Nevertheless, he failed to properly comply. Insofar 
as the requirement of written notice is concerned, the court stated: “‘The statute 
does not say that the notice of an intent to file an action must be written, but 
Section 626(d), by requiring that it be filed, implies that the notice must be 
written.” See also Enos v. Kaiser Industries Corp., 443 F. Supp. 798 (D. D.C. 
1978). In both Powell v. Southwestern Bell Telephone Co., 494 F.2d 485, 8 FEP 
Cases 1 (Sth Cir. 1974), and the Dartt case, the courts specifically rejected the 
complainant’s argument that oral complaints to the Department which did not 
contain express statements of intent to file suit were sufficient. 


The court in Noto v. JFD Electronics Corp., 446 F. Supp. 92, 16 FEP Cases 
1044 (E.D. N.C. 1978), disagrees with the rationale in Reich, and holds that oral 
notice of intent to sue is sufficient. The court specifically notes that the idea of 
filing an oral notice does not stretch the word beyond the range of its ordinary 
meaning, particularly where notice serves not to institute formal judicial proceed- 
ings, but rather to trigger a conciliatory administrative investigation. 


1. The Conciliation Requirement. Section 7(d) of the Act states that upon 
receipt of a charge alleging unlawful discrimination, the Secretary is to attempt 
to eliminate the alleged unlawful practice by informal methods of conciliation, 
conference and persuasion. Section 7(b) requires that this attempt at conciliation 
take place before an action is instituted. The issue has arisen as to the extent of 
conciliation required. 


Efforts at conciliation need not be exhaustive to be sufficient to meet the 
minimum jurisdictional requirement. There is no requirement in the statute that 
the conciliation process be in the nature of an adjudicative proceeding; the issue 
of defendant’s wrong doing may be determined during the subsequent litigation. 
Marshall v. American Motors Corp., 20 FEP Cases 575 (E.D. Mich. 1979). If, 
however, the district court having jurisdiction over the action finds that further 
conciliation efforts are required, the proper course is to stay proceedings until 
such informal conciliation can be concluded. This was the holding of the court in 
Marshall v. Sun Oil of Pa., 18 FEP Cases 1632 (10th Cir. 1979).'* 


B. Prior Resort to State Law 
Section 14(b) of the Act provides that if the alleged unlawful act occurs in 
a state which has a law “‘. . . prohibiting discrimination in employment because of 





'8The court therein construed E.E.O.C. v. Zia Title VII of the Civil Rights Act of 1964, which con- 
Company, 582 F.2d 527, 17 FEP Cases 1201 (10th Cir. tains a conciliation provision identical to that of the 
1978), which was concerned with the sufficiency of ADEA. 

EEOC conciliation efforts in an action arising under 
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age and establishing or authorizing a State authority to grant or seek relief from 
such discriminatory practice...” '? then no suit may be brought under the Act 
‘|. . before the expiration of sixty days after proceedings have been commenced 
under the State law, unless such proceedings have been earlier terminated... .” 
Controversy had arisen with respect to whether resort to state law is a prerequi- 
site to bringing a federal action. The Supreme Court has just addressed this issue 
in its decision in Evans v. Oscar Mayer & Co., 47 L.W. 4569 (1979). Before 
examining Evans, consideration must be given to the decisions which preceded 
it. 

In several cases the courts have concluded that a complainant must attempt 
to adjudicate the claim in state proceedings before resorting to federal proceed- 
ings, although the requirement may be waived for equitable reasons. See Reich 
v. Dow Badische Co., supra; Rogers v. Exxon Research and Engineering Co., 550 
F.2d 834, 14 FEP Cases 518 (3rd Cir. 1977), cert. denied, 434 U.S. 1022 (1978); 
Bertsch v. Ford Motor Co., 415 F. Supp. 619, 15 FEP Cases 880 (E.D. Mich. 
1976); Berry v. Crocker National Bank, 13 FEP Cases 673 (N.D. Cal. 1976); 
Sutherland v. SKF Industries, 419 F. Supp. 610, 14 FEP Cases 512 (E.D. Pa. 
1976); and Vaughn v. Chrysler Corp., 382 F. Supp. 143, 10 FEP Cases 621 (E.D. 
Mich. 1974). In addition, the court in Marshall v. Chamberlain Manufacturing 
Corporation, 443 F. Supp. 159, 16 FEP Cases 31 (M.D. Pa. 1977), the court held 
that the requirement to avail oneself of state remedies prior to resort to federal 
proceedings applies to the Secretary of Labor as well as to an individual com- 
plainant. 


On the other hand, in Skoglund v. Singer Co., 403 F. Supp. 797, 12 FEP 
Cases 1488 (D.N.H. 1975), the court concluded that prior resort to state proceed- 
ings was not a prerequisite to the institution of a federal action where the em- 
ployee was foreclosed from bringing a state action due to his failure to file within 
the state’s time limitations. The court reasoned that the purpose of Section 14 of 
the Act was to promote federal/state relations, and that this purpose would not 
be served by denying the complainant access to federal court when he could not 
proceed in state court. 


The Court in Vazquez v. Eastern Airlines, Inc., 405 F. Supp. 1353, 12 FEP 
Cases 686 (D.P.R. 1975), construed the plain meaning of Section 14 of the Act 
to mean that only if state proceedings are in fact commenced is a complainant 
barred from federal court, and then only for 60 days. The court noted that any 
other construction would be inconsistent with Section 14(a) of the Act. Thus, 
even if the complainant commences state proceedings such proceedings may be 





'°Where a state statute merely provides that cer- 29 U.S.C. §633(b), and such a statute is not enough to 
tain discriminatory practices are against the public make it a deferral state. Spagnuolo v. Wirlpool Corp., 
policy of the state, this is not the same as a statute 19 FEP Cases 170 (W.D.N..C. 1979). 
which prohibits discrimination within the meaning of 
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terminated pursuant to Section 14 (a) of the Act by commencing a federal action 
in 60 days.”” 


The Eighth Circuit in Evans v. Oscar Mayer & Co., 580 F.2d 298, 17 FEP 
Cases 1119 (8th Cir. 1978), agreed with Vazquez insofar as it held that if an 
individual has in fact commenced a state proceeding, he must observe the waiting 
period before he can proceed into federal court. The Eighth Circuit further 
stated: 


We do not think, however, that an individual is required to file a 
complaint with a state agency before coming into federal court, assum- 
ing he complies with the basic waiting period. . . such an individual has 
the option of proceeding first before the state agency and then in the 
federal court or of proceeding initially in the federal court without prior 
resort to the state agency. (580 F.2d at 300, 17 FEP Cases at 1121). 


In a 5-4 decision the Supreme Court, 47 L.W. 4569, 19 FEP Cases 1167 
(1979), reversed the Eighth Circuit’s decision and held that resort to administra- 
tive remedies by claimants in deferral states is mandatory, not optional, and that 
a federal suit under the ADEA may not be brought unless the claimant has first 
commenced a proceeding with the appropriate state agency. In formulating its 
decision, the Court considered §706(b) of Title VII, 42 U.S.C. §2000e-5(c), and 
its similarity to §14(b).7 The Court found that §14(b) was patterned after §706 
(b), which has been interpreted as requiring resort to appropriate state proceed- 
ings before bringing a suit in federal court under Title VII. In view of the fact that 
the purpose of both Title VII and the ADEA is the elimination of discrimination 
in the workplace, the court concluded that Congress intended that the construc- 
tion of §14(b) follow that of §706(b). 


After holding that resort to state remedies is required, the court discusses 
Evans’ failure to file with the Iowa State Civil Rights Commission, and the fact 
that the Iowa age discrimination statute of limitations has already run. The Court 
concludes that although resort to state proceedings is required, the state proceed- 
ing need not be commenced within the time limits provided for by the State. 


Focusing on the language of §14(b) the Court states that all that is required 
is the commencement of a state proceeding in order to preserve the federal right 
of action; there is no language in that section requiring that commencement be 
within any time limit. A grievant need only file a signed complaint with the state 
commission to fulfill the state proceeding obligation; there is no requirement that 





20Prior to the Supreme Court’s decision in Evans, 513 F.2d 691, 10 FEP Cases 625 (9th Cir. 1975); Ber- 


some courts avoided the issue entirely by holding that 
the particular state law in question does not meet the 
requirements of Section 14(b) of the Act. For exam- 
ple, see Lugo Garces v. Sagner International, Inc., 
534 F.2d 987, 12 FEP Cases 1122 (1st Cir. 1976); 
Eklund v. Lubrizol Corp. , 529 F.2d 247, 12 FEP Cases 
367 (6th Cir. 1976); Curry v. Continental Air Lines, 


trand v. Orkin Exterminating Co., 432 F. Supp. 952 
(N.D. Ill. 1977), and Vazquez, supra. 

21The Court’s analysis with respect to the rela- 
tionship between §2000e-S(c) and §14(b) is in com- 
plete opposition to the distinctions made by the Sixth 
Circuit in Gabriele v. Chrysler Corp., 573 F.2d 949 
(6th Cir. 1978) which is now effectively reversed. 
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state remedies be exhausted. Once state remedies are commenced, the federal 
court must defer to the state for 60 days, or some lesser period in the event of 
early termination of the state proceeding, after which time the federal action can 
proceed.” 


Although the full impact of Evans might not be felt for some time, two 
circuits have had to deal with that decision. 


The Ninth Circuit, in light of Evans, reversed a California district court’s 
determination”’ that the appellant’s failure to commence state proceedings de- 
prived the court of jurisdiction. Bean et al. v. Crocker National Bank, 600 F.2d 
754, 20 FEP Cases 533 (9th Cir. 1979). The case was remanded to the district 
court for further proceedings consistent with the holding in Evans that federal 
litigation which has been commenced should be held in abeyance so as to give the 
appropriate state agency the opportunity to entertain the grievance, even though 
the state complaint is not timely made under state law. 


The Third Circuit had to decide whether the Evans holding should be ex- 
tended to require the Secretary to resort to state remedies prior to commencing 
a suit under Section 7(b) of the ADEA. On appeal, the Third Circuit in Marshall 
v. Chamberlain Manufacturing Corporation, 20 FEP Cases 147, 20 E.P.D. 
30,083 (3d Cir. 1979), reversed the decision of the Pennsylvania District Court”4 
and held that the Secretary is not obligated to defer to the applicable state 
administrative proceedings. The court pointed to the fact that the Evans inquiry 
was limited to whether Section 14(b) requires an aggrieved person to resort to 
appropriate state remedies before bringing suit; it did not consider whether 
Section 14(b) imposes any precondition on the Secretary’s right of action. 


While agreeing with the Third Circuit’s conclusion that the Secretary, unlike 
private litigants, is not required to file with state authorities before bringing an 
ADEA action, the decision in Marshall v. American Motors Corp., 20 FEP Cases 
575 (E.D. Mich. 1979), is distinguishable in its reasoning behind that conclusion. 
The District Court held that the Secretary is not in the same position as other 
litigants under the ADEA;; suits brought by the Secretary supersede those of 
other litigants. The Act also provides a role for the Secretary which is the 
equivalent of that played by most state agencies, and it is not logical to conclude 
that Congress determined that duplication of effort was advisable. The court 
noted that many pattern and practice actions brought by the Secretary will 
involve employees who reside in many states, and that the purposes of the 
ADEA would best be served by maintaining the integrity of the class in order to 
eradicate the entire problem. Finally, the court looked to Title VII and the 





?? As far as Evans’ claim is concerned, the Court federal suit is to be held in abeyance until 60 days have 
holds that he can comply with the requirements of _ passed or earlier if the state action is terminated. 
§14(b) by simply filing a signed complaint with the 3Berry v. Crocker National Bank, supra, pt. III. 
Iowa State Civil Rights Commission, which must be_ B. 
given an opportunity to entertain his grievance before 4Pt. III.B., supra. 
his federal litigation can continue. Meanwhile, the 
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FLSA, both of which served as models for the ADEA, and found that neither 
statute contained any deferral requirements for pattern and practice actions. 


In response to the Supreme Court’s decision in Evans, legislation has been 
introduced to amend the ADEA by permitting individual complainants to bypass 
state remedies and file suit directly in federal court (H.R. 4495). The bill, which 
would make the choice of state proceedings voluntary on the part of the plaintiff, 
is based upon the sponsor’s opinion that the mandatory deferral process is con- 
trary to the purposes of the Act which provides that disputes be rapidly adjudi- 
cated. 


C. Damages for Pain and Suffering 


The cases are similarly split on the question of whether the complainant is 
entitled to damages for pain and suffering arising out of an employer’s discrimi- 
natory behavior. Four circuit courts have held that the ADEA does not provide 
for the awarding of damages for pain and suffering. Only a minority of district 
courts have upheld the argument that such damages are available, and these are 
usually located in circuits which have not ruled on the issue. The 1978 amend- 
ments do not specifically address the issue of the availability of compensatory 
damages in ADEA actions. 


In Rogers v. Exxon Research and Engineering Co., supra, the Third Circuit 
concluded that damages for pain and suffering were not recoverable under the 
Act. The court reasoned that in view of the fact that the Act encouraged admin- 
istrative conciliation and in an administrative context the vagueries of pain and 
suffering damages would discourage settlement, compensatory relief is to be 
measured by lost wages. Vazquez v. Eastern Airlines, 579 F.2d 107, 17 FEP Cases 
1116 (Ist Cir. 1978), also holds that damages for pain and suffering may not be 
sought in an ADEA action, even though the ADEA authorizes federal district 
courts to grant such legal or equitable relief as may be appropriate to effectuate 
the purposes of the Act. The Vazquez court reasons that the ADEA is enforced 
by procedures set forth in the Fair Labor Standards Act, which Congress is 
presumed to know has never been interpreted by the federal courts as authorizing 
awards of compensatory damages, and it does not appear that, at the present 
time, inferring the damage remedy is necessary to guarantee the effectuation of 
the ADEA’s broad goals. 


The Fourth Circuit in Slatin v. Stanford Research Institute, 590 F.2d 1292, 18 
FEP Cases 1475 (4th Cir. 1979), also denies relief for ‘“‘emotional distress.” 
Although the decision came nine months after the 1978 amendments, it makes 
only one reference to the failure of the Congress to include any provision expand- 
ing the scope of damages under the ADEA. The court stated that Congress is 
presumed to be aware of an administrative or judicial interpretation of a statute 





25Asof this writing, H.R. 4495 is in the Education 
and Labor Committee and the Post Office and Civil 
Service Committee. No action has yet been taken on 
it. 
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and it is deemed to adopt that interpretation when it reenacts a statute without 
change. The court instead based its rejection of the plaintiff's claim for damages 
on the reasoning of the Vazquez court. The Slatin decision is based on the 
relationship between the enforcement of the ADEA and the Fair Labor Stan- 
dards Act, and the fact that compensatory damages are not recoverable under the 
latter statute. 


The court in Dunwoodie v. Chrysler Corporation, 459 F. Supp. 971, 18 FEP 
Cases 720 (E.D. Mich. 1978), held that damages in ADEA actions should be 
limited to back pay, overtime pay, and upon proof that the violation of the act 
was willful, statutory liquidated damages. 


In accord are: Rodriguez v. Taylor, 569 F.2d 1231, 16 FEP Cases 533 (3d Cir. 
1977), cert. denied, 436 U.S. 913 (1978); Dean v. American Security Ins. Co., 559 
F.2d 1036, 15 FEP Cases 889 (Sth Cir. 1977), cert. denied, 434 U.S. 1066 (1978); 
Brin v. Bigsby & Kruthers, 19 FEP Cases 415 (N.D. Ill. 1979); Stevenson v. J.C. 
Penny Co., 19 FEP Cases 333, (N.D. Ill. 1979); Riddle v. Getty Refining and 
Marketing Co., 460 F. Supp. 678, 18 FEP Cases 1072 (N.D. Okla. 1978); Hannan 
v. Chrysler Motors Corporation, 443 F. Supp. 802, 16 FEP Cases 686 (E.D. Mich. 
So. Div. 1978); Ellis v. Phillipine Airlines, 443 F. Supp. 251, 17 FEP Cases 67 
(N.D. Cal. 1977); Sant v. Mack Trucks Inc., 424 F. Supp. 621, 13 FEP Cases 854 
(N.D. Cal. 1976). In opposition are: Morton v. Sheboygan Memorial Hospital, 
458 F. Supp. 804, 18 FEP Cases 525 (E.D. Wis. 1978); Gifford v. B.D. Diagnos- 
tics, 458 F. Supp. 462, 18 FEP Cases 885 (N.D. Ohio 1978); Bertrand, supra; 
Murphy v. American Motors Sales Corp., 410 F. Supp. 1403, 12 FEP Cases 1090 
(N.D. Ga. 1976); Combes v. Griffin Television, Inc., 421 F. Supp. 841, 13 FEP 
Cases 1455 (W.D. Okla. 1976). 


In the case of Walker v. Pettit Construction Company, Inc., 437 F. Supp. 730, 
16 FEP Cases 118 (D. S.C. 1977), plaintiff, a former employee of defendant, 
sought reinstatement, back pay, liquidated damages, attorneys’ fees, costs, com- 
pensatory damages for pain, suffering, and emotional and mental distress, and 
punitive damages for a willful violation on the basis of his claim to have been 
discharged in violation of the ADEA. The court acknowledges the divergence of 
authority on the issue of punitive damages under the ADEA in the various 
United States Courts and cites to various cases which have held either for the 
denial or the granting of such damages. The court then considers 29 U.S.C. 
§626(b), the relevant enforcement provision of the ADEA, and goes on to state 
that: 


The statute clearly states that ‘“‘the court shall have jurisdiction to grant 
such legal or equitable relief as may be appropriate to effectuate the 
purposes of this chapter .. .’’ Punitive damages have historically been a 
common form of legal relief which have served as a deterrent to im- 
proper conduct in the field of intentional torts. Wrongful discrimina- 
tion, when willful and forbidden by statute, is in the nature of an 
intentional tort, and should willfulness be proven, punitive damages are 
appropriate to discourage and deter others from such conduct in the 





AGE DISCRIMINATION 


future. Section 626(b) provides that “‘this chapter shall be enforced in 
accordance with the powers, remedies, and procedures provided”’ in the 
Fair Labor Standards Act. Punitive damages are not recoverable under 
the Fair Labor Standards Act.... However, §626(b) specifically pro- 
vides for additional remedies which are not contained in the Fair Labor 
Standards Act of 1938. The only logical, and uncontradictory reading of 
§626(b) would provide that the Act “shall be enforced in accordance 
with the powers, remedies, and procedures provided in” the Fair Labor 
Standards Act insofar as those remedies parallel the remedies specifical- 
ly provided by Congress in §626(b). In addition to those remedies, the 
“court shall have jurisdiction to grant such legal or equitable relief as 
may be appropriate to effectuate the purposes of the Act.” For this 
reason, the provisions of the Fair Labor Standards Act do not restrict 
the implementation of the additional remedies provided in 29 U.S.C. 
§626(b). (437 F. Supp. at 732, 16 FEP Cases at 119). 


The court in Walker goes on to say that compensatory damages for pain and 
suffering and emotional and mental distress are proper elements of the damages 
which are necessary to make the plaintiff whole for injuries sustained due to 
violations of the ADEA. See also Flynn v. Morgan Guaranty Trust Company of 
New York, 18 FEP Cases 1798 (E.D.N.Y. 1979). 


Although this is still an open issue, the trend of the circuit courts is against 
permitting compensatory damages. Unless Congress enacts a change or the Su- 
preme Court rules otherwise in a future appeal, it seems probable that the trend 
will prevail. 


D. Retirement Pursuant to Bona Fide Retirement Plan 


As mentioned earlier, Section 4(f) of the Act exempts employers from the 
prohibitions of Sections 4(a), (b), (c), and (e) where their action is pursuant to 
the terms of a bona fide employee retirement plan, which plan is not a subterfuge 
to evade the purposes of the Act. Prior to the McMann decision and the 1978 
amendments to the Act, a substantial difference of opinion existed as to whether 
this section permits the involuntary retirement of an employee under the age of 
65 when the employer’s retirement plan provides for early retirement. 


In view of the fact that the 1978 amendments address this issue and specifi- 
cally provide that seniority or employee benefit plans shall not require or permit 
the involuntary retirement of any individual protected by the statute ‘‘because of 
the age of such individual,”° these differences in interpretation are of less signifi- 
cance at the present time.”’ 





6See part II, supra, for a detailed discussion of Atlantic Container Line, 18 FEP Cases 1167 


the 1978 amendments. 

27It should be noted, however, that the amend- 
ments’ prohibition of involuntary early retirement 
pursuant to a bona fide plan will not be given retroac- 
tive application. Marshall v. Delaware River & Bay 
Auth., i9 FEP Cases 1229 (D.Del. 1979); Marshall v. 


(S.D.N.Y. 1978); Marshall v. Baltimore and Ohio 
Railroad, supra. Those individuals who were manda- 
torily retired prior to the effective date of the amend- 
ments must be considered legally retired. Issarescu v. 
Cleland, 19 FEP Cases 346 (D.R.I. 1979). 
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The fact that a retirement plan is bona fide does not automatically resolve 
the issue of whether or not there has been a violation of the ADEA. In Hannan 
v. Chrysler Motors Corporation, supra, the court found that there was a violation 
of the ADEA where individuals were arbitrarily forced to retire because of their 
age pursuant to a bona fide retirement plan. In Hannan, Chrysler was forced for 
economic reasons to reduce the number of employees at a particular plant and 
all employees over 55 were retired as opposed to being laid off. In the words of 
the court: 


Merely because we have found Chrysler’s retirement plan to be a bona 
fide plan and not a subterfuge to evade the purposes of the Act. . . does 
not mean that Chrysler can never utilize the provisions of that plan in 
a discriminatory manner proscribed by the Act, once the exemption is 
inapplicable. (443 F. Supp. at 804). 


E. Bona Fide Occupational Qualifications 


Section 4(f) of the Act provides that “i]t shall not be unlawful for an 
employer... to take any action otherwise prohibited under subsection (a), (b), 
(c), or (e) of this section where age is a bona fide occupational qualification 
reasonably necessary to the normal operation of the particular business . . . .””* 
A conflict exists as to the standards for determining whether a hiring cut-off at 
a certain age is permissible under this exemption. 


In Usery v. Tamiami Trail Tours, Inc., 531 F.2d 224, 12 FEP Cases 1233 (Sth 
Cir. 1976), the court considered a bus company’s policy prohibiting employment 
of individuals over the age of forty in the position of bus driver. The court held 
that the bus company could sustain the age cut-off only by demonstrating (1) that 
either there was a factual basis for the belief that all or substantially all people 
over the age of forty would be unable to perform safely and efficiently the duties 
of the job, or that it was highly impractical to test each applicant over forty on 
an individualized basis, and (2) that the essence of the company’s business opera- 
tion would be undermined by hiring people over the age of forty. 


On the other hand, in Hodgson v. Greyhound Lines, Inc., 499 F.2d 859, 7 
FEP Cases 817 (7th Cir., 1974), cert. denied, sub nom. Brennan v. Greyhound 
Lines, Inc., 419 U.S. 1122 (1975), the court concluded that where safety was the 
essence of the company’s operation (as it is throughout the transportation indus- 
try) the company need demonstrate only that “. .. it has a rational basis in fact 
to believe that elimination of its maximum hiring age will increase the likelihood 
of risk of harm to its passengers . . . ’’ and that demonstration of a ‘‘minimal 
increase in risk of harm”’ is sufficient. 





28Note that the establishment of a bona fide occu- Corp., 576 F.2d 588, 17 FEP 1288 (Sth Cir. 1978), 
pational qualification has been treated as an affirma- rehearing denied, 582 F.2d 966, 18 FEP Cases 501 (Sth 
tive defense, requiring the employer to carry the bur- Cir. 1978). 
den of persuasion. Marshall v. Westinghouse Electric 
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A third approach is suggested in Houghton v. McDonnell Douglas Corp., 
553 F.2d 561, 14 FEP Cases 1594 (8th Cir. 1977), cert. denied, 434 U.S. 966 
(1977), where the court reversed a district court opinion which had chosen the 
Tamiami test and rejected the Greyhound test in upholding McDonnell Doug- 
las’s right to remove a 52 year old test pilot from flying status. The circuit court 
stressed that the arbitrary age cut-off was unnecessary in view of the fact that 
medical technology ‘“‘can predict a disabling physical condition in a test pilot with 
virtually foolproof accuracy.” The court further pointed out that the evidence 
demonstrated that the safety record of older pilots was much better than that of 
younger pilots due to the experience factor. 


In a recent decision, the court in Aldendifer v. Continental Air Lines, 19 FEP 
Cases 1090 (D. Cal. 1978), found that forced retirement of pilots at age 60 fell 
within Section 4(f)(1) which provides an exception to age discrimination for an 
employer decision based on bona fide occupational qualification or reasonable 
factors other than age. The court points out that in the interests of public safety, 
the employer has an obligation to determine the qualifications of its flight crew 
members. Where the employer acts in good faith and upon a rational basis in fact, 
the employer’s judgment on qualification standards must be accepted.*? 


Airline pilots have, in fact, been specified as one example where compulsory 
age limitations for hiring, when clearly imposed for the safety and convenience 
of the public, are proper under the ADEA. 29 C.F.R. § 860.102 (1977). 


In Rodriguez v. Taylor, 420 F. Supp. 893, 14 FEP Cases 605 (E.D. Pa. 1976), 
remanded on other grounds, 569 F.2d 1231, 16 FEP Cases 533 (3rd Cir. 1977), 
cert. denied, 435 U.S. 1010 (1978), the court invalidated a city’s policy of not 
hiring security guards over the age of forty without even raising the question as 
to the proper standards. The court rejected the city’s age qualification on the 
ground that the city had failed to offer any evidence that the job demanded skills 
that only persons under forty possessed. The court also emphasized that simple 
and inexpensive tests might be employed to screen applicants on an individual 
basis. 


F. The Constitutionality of Mandatory Retirement: The Appropriate Standard of 
Review 


The issue of the constitutionality of mandatory retirement and what is the 
appropriate standard of review to apply in order to determine constitutionality 
has been dealt with in several recent cases. The first of these, Massachussetts 
Board of Retirement v. Murgia, 427 U.S. 307 (1976), dealt with a state statute 
establishing compulsory retirement at age 50 for police officers. The Supreme 





°Pursuant to retirement plans negotiated by the substantial benefits to the pilots and was therefore a 
Airline Pilots Association, the pilots involved in plan which came within the ADEA’s exception for 
Aldendifer were entitled to receive a pension of ap- bona fide retirement plans which are not a subterfuge 
proximately $1,900.00 per month upon their retire- to evade the purposes of the Act. 
ment. The court concluded that this provided 





JOURNAL OF COLLEGE AND UNIVERSITY LAW 


Court in Murgia held that rationality is the proper standard by which to test 
whether the state statute establishing compulsory retirement at age 50 violates 
equal protection requirements. The Court reasoned that strict scrutiny of a 
legislative classification is required only when the classification impermissibly 
interferes with the exercise of a fundamental right or operates to the peculiar 
disadvantage of a suspect class, and mandatory retirement at age 50 involves 
neither situation. The Court further holds that the Massachusetts statute does not 
violate the Equal Protection Clause of the Fourteenth Amendment to the U.S. 
Constitution, since the classification rationally furthers the purpose identified by 
the state. Through mandatory retirement at age 50, the state seeks to protect the 
public by assuring the physical preparedness of its uniformed police, and because 
physical ability declines with age, mandatory retirement at age 50 serves to 
remove from police service those whose fitness for uniformed work presumptive- 
ly has diminished with age. Lastly, the Court notes that there is no indication that 
the statute has the effect of excluding from service so few officers who are in fact 
unqualified as to render age 50 a criterion wholly unrelated to the objective of the 
statute. 


The Second Circuit looked at the rational relationship of a retirement pro- 
gram to a legitimate state interest in Johnson v. Lefkowitz, 566 F.2d 866, 16 FEP 
Cases 239 (2d Cir. 1977). The court held that Section 70 of the New York State 
Retirement and Social Security Law, which provides for the mandatory retire- 


ment of tenured civil service employees at age 70, does not violate the Equal 
Protection Clause of the U.S. Constitution. The court found that the section was 
reasonably related to legitimate state interests in efficiency and economy and that 
the mandatory retirement policy allowed department heads to plan training and 
advancement of their employees and served to motivate young workers to pro- 
gress through the ranks. 


Approximately one week after Johnson, the Seventh Circuit addressed itself 
to the issues of constitutionality in Gault v. Garrison, 569 F.2d 993, 16 FEP Cases 
245 (7th Cir. 1977). Gault involved a school board policy of requiring school 
teachers to retire at age 65. The Gault court articulated that the standard to be 
applied in determining the constitutionality of the school board’s policy is 
whether the articulated state interest in mandatory retirement is legitimate and 
whether the age 65 classification is rationally related to the furtherance of that 
state interest. The court found no merit in the contention that the policy must 
bear a substantial relationship to the purpose it seeks to accomplish in order to 
be constitutional. Although agreeing with what is the appropriate standard for 
review, the court distinguished this situation from that in Murgia, and noted that 
the school board’s policy of requiring teachers to retire at age 65 was not justified 
in the absence of a showing that it rationally furthers an identifiable and articu- 
lable state purpose. The court goes on to say that even if the purpose of the policy 
is to prevent the retention of unfit teachers, there must be evidence of the 
relationship between the attainment of age 65 and a teacher’s fitness to teach. 
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The rational relationship test was applied and a mandatory retirement policy 
was upheld in Klain v. Pennsylvania State University, 434 F. Supp. 571 (M.D. Pa. 
1977), aff'd, 577 F.2d 726 (3rd Cir. 1978). Pennsylvania State University (Penn 
State) maintained a policy of mandatory retirement at age 65 for all faculty and 
staff members. An action was instituted to challenge the constitutionality of this 
policy. The court applied the Murgia standard and held that the mandatory 
retirement policy was rationally related to the objective of maintaining the excel- 
lence and continuity of faculty and staff at Penn State: 


The policy permits Penn State to make certain assumptions as to the 
future staffing needs and thereby allows the University to maintain a 
continuous, planned educational program. The ability to anticipate the 
retirement of its employees not only enables Penn State to prepare for 
the concomitant promotions and hiring which will be required (or for 
the reduction or reallocation of the staff, if necessary, in a manner which 
is not disruptive to the academic program), but also affords both the 
qualified individuals and Penn State the opportunity to plan the specific 
training programs of benefit for the new openings. Moreover, the policy 
provides a uniform, forseeable retirement date which fosters the moti- 
vation of younger employees and allows the older employees to secure 
other employment or plan for the major changes involved in retirement. 
(Id. at 576). 


The court did not ignore the fact that this policy might not be the best scheme 
for achieving a high quality of excellence in Penn State’s faculty and staff, but 
went on to say that so long as the policy is rationally related to its stated objective, 
it is immaterial that some individual differences may be sacrificed or ignored, or 
that more accommodating alternatives may be overlooked; the policy will be 
upheld. 


The Supreme Court had another opportunity to address this issue in Vance 
v. Bradley, 99 S. Ct. 939, 19 FEP Cases 1 (1979). That case involved a challenge 
to Section 632 of the Foreign Service Act of 1946, as amended, 22 U.S.C. §1002 
(1964), which provides for the mandatory retirement at age 60 of individuals in 
the Foreign Service Retirement System. The provision was challenged as being 
violative of the Equal Protection Clause of the fifth amendment. The Court 
restated the standard articulated in Murgia as the applicable standard of review 
for the challenged provision. The provision will be upheld if it is rationally related 
to furthering a legitimate state interest. 


Plaintiffs based their argument on the fact that civil service employees in 
general were not forced to retire at age 60 and that requiring this select group to 
retire early was arbitrary and irrational. The Court held that Congress had a 
reasonable basis for requiring the early retirement of this select group of indi- 
viduals and upheld the statutory provision. 


... Congress has legislated separately for the Foreign Service and has 
gone to great lengths to assure that those conducting our foreign rela- 
tions will be sufficiently competent and reliable in all respects. If Con- 
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gress attached special importance to high performance in these condi- 
tions... , it was quite rational to avoid the risks connected with having 
older employees in the Foreign Service but to tolerate those risks in the 
Civil Service . . .. Because Congress desired to maintain the competence 
of the Foreign Service, the mandatory retirement age of 60 rationally 
furthers its legitimate objective, and it makes no difference that some 
Foreign Service personnel may not be subject to the rigors of overseas 
service or that some Civil Service employees serve in various hardship 
positions in foreign lands. (19 FEP Cases at 6,7). 


Shortly after the Supreme Court decided Vance v. Bradley, the Seventh 
Circuit confronted a challenge to an Illinois statute providing for the compulsory 
retirement of judges at age 70. Trafelet v. Thompson, 19 FEP Cases 418 (7th Cir. 
1979). The court addressed itself to the fact that not all judges lose their ability 
to serve as effective members of the judiciary upon attaining the age of 70. This 
fact, however, was not held to be sufficient to invalidate a statute such as this one: 


Many judges compelled to retire at 70 will still be highly competent. 
When, however, a statutory requirement of retirement at a given age is 
tested by the rational relationship standard the line drawn by the legis- 
lature will be accepted where there is no indication that the statute has 
the effect of excluding from service so few who are in fact unqualified 
as to render age a criterion wholly unrelated to the objective of the 


statute. (/d. at 421). 


The Court concluded that it was entirely rational for the legislature to believe that 
the most satisfactory way to insure a vigorous judiciary was to impose a maximum 
age limitation and upheld the Illinois statute. 


Kuhar v. Greensburg-Salem School Dist. 466 F. Supp. 806, 19 FEP Cases 993 
(W.D. Pa. 1979), involved not only the issue of the appropriate standard of 
review, but the effect of the 1978 amendments on a retirement policy during the 
period between their initial enactment (April 6, 1978) and their effective date 
(January 1, 1979). The school district policy provided for retirement at the end 
of the fiscal year during which the employee reached age 65. In this interim 
period, only one employee, an assistant principal, was subject to mandatory 
retirement. The court permanently enjoined the school district from terminating 
the employment of the assistant principal for reasons of age until the end of the 
fiscal year during which he attains the age of 70. 


The court held that the enactment of the 1978 amendments to the ADEA 
was a declaration of national policy to the effect that 70 years is the earliest 
permissible age for the mandatory retirement of state and municipal employees, 
even though enforcement of this policy was delayed until January 1, 1979 to allow 
time for changes in employee retirement plans. The court further found that the 
school district failed to establish that it was necessary for it to delay its implemen- 
tation of the new national policy or that the continuation of its rule of mandatory 
retirement at age 65 had some rational relationship to the furtherance and imple- 
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mentation of its stated interest in providing school children the best possible 
education at the most affordable cost.*° 


It appears from these cases that the acceptable standard for testing the 
constitutionality of a retirement program is that enunciated in Massachusetts 
Board of Retirement v. Murgia, supra; its rational relationship to a legitimate 
state interest. It does not appear that the 1978 Amendments to the ADEA have 
in any way affected this standard. 


IV. Government Contracts 


Neither the Act, nor an Executive Order, imposes affirmative duties on 
government contractors with respect to hiring the aged.*! Executive Order 11141 
prohibits government contractors from discriminating against employees on the 
basis of age in much the same terms and with the same exceptions as provided 
in the Act. It seems clear that compliance with the Act will result in compliance 
with the Order. However, the Executive Order will apply to government contrac- 
tors who do not meet the jurisdictional prerequisites of the Act, either because 
they do not employ twenty or more employees for more than twenty weeks or 
because they are not engaged in a service affecting commerce. 


The Court in Kodish v. United States, 18 FEP Cases 1672 (D. Colo. 1979), 
dealt with a claim by a 32 year old pilot that he was discriminated against, on 
account of his age, by being denied a job with United Airlines. The claim was 
based on a provision of the Federal Aviation Act of 1958 and on Executive Order 
11141.*? Insofar as the Order was concerned, the court held that it does not 
establish a private right of action that is enforceable in a federal district court. In 
connection with the FAA argument the court said that no relief was available 
thereunder, and went on to discuss the interplay between the ADEA and other 
federal statutes. 

The importance of the Age Discrimination Act lies in the fact that 

Congress and the Secretary of Labor have set out a comprehensive 

statutory and administrative scheme within which persons aggrieved of 

age discrimination in employment matters may seek appropriate relief. 

Given the unmistakable Congressional indication that 32 year old per- 

sons, such as Kodish, have no remedy under the statutory scheme, it is 

not for the courts to circumvent that Congressional intent by implying 

the very same remedy under the Federal Aviation Act. It would be 

anomalous for this Court to hold that 32 year old airline pilots may sue 





The plaintiff in this case was eminently qualified 
for his position; he held a masters degree and had 
completed the required course work for his doctorate. 
Furthermore, it was shown that his replacement 
would have received a higher salary than that of the 
plaintiff during the period in question. 

3!The Age Discrimination Act of 1975, 42 U.S.C. 
§6101 (1975), prohibits age discrimination by “‘pro- 


grams or activities receiving Federal financial assis- 
tance... .”” The 1975 Act has no effect on the en- 
forcement of the ADEA and does not impose any 
affirmative duties. 

32There was no available cause of action under 
the ADEA since the 32 year old plaintiff was not 
within the protected age group. 
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their employers under the Federal Aviation Act for age discrimination 
while 32 year old engineers are denied the very same right under the 
Age Discrimination in Employment Act. I find that the comprehensive 
and statutory and administrative scheme set forth in 29 U.S.C. §621, et 
seq., and related regulations, indicate a Congressional intent to pre- 
clude the use of any other federal statute as the source of an implied 
private right of action for age discrimination. (/d. at 1675.). 


V. The Future 


A. Areas of Future Litigation 


1. Burdens of Proof. There appears to be some confusion concerning the 
establishment of a prima facie case of age discrimination by a plaintiff and 
burdens of proof in an action under the Act. According to the court in Mastie v. 
Great Lakes Steel Corp., 424 F. Supp. 1299, 14 FEP Cases 952 (E.D. Mich. 1976), 
establishment of a prima facie case by a plaintiff merely assures him or her that 
he or she will not suffer a directed verdict. The plaintiff, according to Mastie, 
retains the burden of proving the case by a preponderance of the evidence. Under 
this formulation, the defendant may attempt to prove that the plaintiff’s case is 
not prima facie, and therefore subject to a directed verdict, and/or admit that the 
plaintiff's case is prima facie, and nevertheless defeat the plaintiff's case by 
offering enough evidence at trial to prevent the plaintiff from establishing age 
discrimination by a preponderance of the evidence. The court relied on Laugesen 
v. Anaconda Co., 510 F.2d 307, 10 FEP Cases 567 (6th Cir. 1975), cert. denied, 
422 U.S. 1045 (1975), and Bittar v. Air Canada, 512 F.2d 582, 10 FEP Cases 1137 
(Sth Cir. 1975). 


The Mastie opinion did not discuss Hodgson v. First Federal Savings and 
Loan Association, 455 F.2d 818, 4 FEP Cases 269 (Sth Cir. 1972), where the court 
concluded that plaintiff's establishment of a prima facie case shifted to the defen- 
dant the burden of justifying an age disparity.** Furthermore, while the court 
recognized the importance of McDonnell Douglas v. Green, 411 U.S. 792, 5 FEP 
Cases 965 (1973), which had held that in Title VII litigation establishment by the 
plaintiff of a prima facie case shifted the burden to the defendant to articulate a 
legitimate reason for the apparent discrimination, the court nevertheless con- 
cluded without much explanation that the Green case’s formulation did not apply 
to age discrimination. 


The Fifth Circuit in Price v. Maryland Casualty Co., 561 F.2d 609, 16 FEP 
Cases 84 (Sth Cir. 1977), relies on Bittar, and LaRue v. General Telephone 
Company of Southwest, 545 F.2d 546, 16 FEP Cases 83 (Sth Cir. 1977), for its 





*°The burden that shifted to the defendant was holding that only the burden of production should 
not explicitly characterized by the Hodgson Court. shift to the ADEA defendent. See Marshall v. West- 
Later Fifth Circuit decisions have read Hodgson as__inghouse Electric Corp., supra. 
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conclusion that the burden of proof remains with the plaintiff even though a 
prima facie showing of age discrimination will require the defendant to come 
forward with evidence demonstrating reasonable factors other than age for the 
action taken by the defendant. The court in Price goes on to discuss an issue that 
was raised, but left open, in Mastie, that is, what constitutes a prima facie case. 
The Fifth Circuit holds that the Title VII standard for making out a prima facie 
case, as articulated in Green, applies to age discrimination actions. 


In Loeb v. Textron, Inc., 20 FEP Cases 29 (1st Cir. 1979), the First Circuit 
was required to determine whether and how Green applied to an action brought 
under the ADEA. That Court agreed with the Fifth Circuit in its application of 
the Green standard and its conclusion that the burden of proof remains with the 
plaintiff. The court went on to say that where the defendant denies that age was 
a consideration in its decision, the plaintiff must prove that age was a determina- 
tive factor; that is, that the plaintiff would not have been discharged “‘but for”’ his 
age. 


The Green standard for establishing a prima facie case was held to apply to 
an age discrimination action in Kentroti v. Frontier Airlines, Inc., 585 F.2d 967, 
18 FEP Cases 364 (10th Cir. 1978). That court went on to state that the burden 
of proof then shifted to the defendant to show a legitimate, nondiscriminatory 
reason for the challenged action. The ADEA plaintiff would then be entitled to 
rebut the defendant’s showing by demonstrating that the reason assigned as 
justification for the defendant’s actions was pretextual and, in fact, a coverup for 
discriminatory action. See also Hughes v. Black Hills Power & Light Co., 585 
F.2d 918 (8th Cir. 1978).** 


In Marshall v. Goodyear Tire & Rubber Co., 554 F.2d 730, 15 FEP Cases 139 
(Sth Cir. 1977), the court articulated the standard as follows: 

To show a prima facie case of age discrimination, the plaintiff employee 

must show that (1) he was a member of the protected group; (2) he was 

discharged; (3) he was replaced with a person outside the protected 

group, and (4) he was qualified to do the job (554 F.2d at 735, 15 FEP 

Cases at 143). 


The court in Moore v. Sears Roebuck & Co., 19 FEP Cases 246 (D. Ga. 
1979), acknowledges the use of the Green standard of proof and goes on to say 
that the notion of a prima facie case in a discrimination action is a fluid one; the 
necessary showing will vary from case to case.*° 





34Where an employer demonstrated sound busi- viduals who were also within the protected age group. 


ness reasons for discharging an employee, statistics 
showing a decrease in the average age of the em- 
ployer’s employees will not be considered conclusive 
proof of a discriminatory termination. Paxton v. Lan- 
vin - Charles of the Ritz, 19 FEP Cases 194 (S.D.N.Y. 
1978). 

>The plaintiffs in Moore were replaced by indi- 


The court held that this fact was not sufficient evi- 
dence by which the employer could conclusively rebut 
the prima facie case made out by the plaintiffs. The 
plaintiffs were found to have raised an inference of 
discrimination sufficient to establish a prima facie 
case, even though they were not replaced with per- 
sons outside the protected age group. 
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Marshall v. Arlene Knitwear, Inc., 454 F. Supp. 715, 17 FEP Cases 1233 
(E.D. N.Y. 1978), also provides for the application of the same standard of 
proving a prima facie case in both ADEA and Title VII actions. That court, 
however, disagrees with Price as to whether or not the burden of proof shifts once 
a prima facie case is established and holds that the burden does shift to the 
defendant at that point.*° In support of its decision on the shifting of the burden 
of proof, the court cites to the Eighth Circuit case of Moses v. Falstaff Brewing 
Corp., 550 F.2d 1113, 14 FEP Cases 813, (8th Cir. 1977), and goes on to say that: 


[T]he court cannot perceive any valid reason for not applying the same 
burden-shifting standards to both Title VII and ADEA cases. The 
statutes are each remedial in nature, and the ADEA was clearly pat- 
terned after Title VII. Age discrimination, while often more subtle than 
race or sex discrimination, is equally pernicious. Once the plaintiff 
presents sufficient evidence to establish a prima facie case of age discri- 
mination, it does not seem unfair or inappropriate to place on the 
employer the burden of proving that there was a legitimate, nondiscri- 
minatory reason for its actions. The employer does not have the burden 
of proving that it did not discriminate; if it proves any legitimate, non- 
discriminatory reason, it remains for the plaintiff to prove that that 
reason was a pretext for discrimination or was applied in a discrimina- 
tory fashion.*’ (454 F. Supp. at 728, 17 FEP Cases at 1243, 1244). 


The Third Circuit goes one step further and discusses the burden of 
proof on the issue of damages in Rodriguez v. Taylor, supra. 


Under the ADEA, plaintiffs are held to a production burden of present- 
ing only a prima facie case of age discrimination. On presentation of a 
prima facie case, the burden of production shifts to the employer to 
justify differential treatment on a basis other than age. Thus, liability 
under ADEA is enforced by means of evidentiary rules facilitating 
plaintiff's proof of an employer’s discriminatory purpose... .Just as 
with the underlying liability determination, the twin objectives of mone- 
tary relief. ..are furthered by judicial recognition of evidentiary pre- 
sumptions and burdens of proof designed to resolve uncertainties in 
favor of the aggrieved employee or applicant. Thus, we hold, in view of 
this record which awards back pay to an individual plaintiff, that an 
employee who has prevailed in proving that an employer committed a 
per se violation of the ADEA shoulders the initial burden of production 
to present a prima facie case of entitlement to damages. This burden is 
discharged upon showing that at the time of the discrimination (1) 
vacancies existed. . . , and (2) that the plaintiff possessed the physical 





*©Price and Laugeson are specifically distin- language with the Supreme Court's language in Furn- 
guished by the court in Marshall v. Arlene Knitwear, co Construction Corporation v. Waters, 98 S.Ct. 
Inc. 2943, 17 FEP Cases 1062 (1978). 

It is interesting to note the similarity of this 
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and mental capabilities generally required of employees performing the 
type of work for which he applied. Upon such a showing, the burdens 
of production and persuasion shift to the employer to prove that the 
plaintiff would not have been hired even absent discriminatory age 
barriers. The defendant, therefore, must adduce evidence of either no 
job vacancies or plaintiff’s lack of qualifications for the particular job. 
(569 F.2d at 1239, 1240). 


Mistretta v. Sandia Corp., 15 FEP Cases 1690 (D.N.M. 1977), discusses the issues 
of prima facie case and burdens of proof in the context of a pattern or practice 
case: 


The initial burden is to demonstrate that unlawful discrimination has 
been a regular procedure or policy followed by an employer rather than 
an isolated or sporadic incident. At the initial liability stage of a pattern 
or practice case, the government is not required to offer evidence that 
each person for whom it will ultimately seek relief was a victim of the 
employer’s discriminatory policy. Its burden is to establish a prima facie 
case that such a policy existed. The burden then shifts to the employer 
to defeat the prima facie showing of a pattern or practice by demonstrat- 
ing that the government’s proof is either inaccurate or insignificant. 


Individual relief is determined in separate proceedings after the liability 
phase [if the government is successful]. The pattern or practice proof 


supports an inference that any particular employment decision was 
affected by the policy. The employer must demonstrate that the dis- 
charged individual was laid off for lawful reasons subject to further 
evidence that the purported reason was in fact a pretext for unlawful 
discrimination. (15 FEP Cases at 1708). 


See also McDonnell Douglas v. Green, supra; International Brotherhood of 
Teamsters v. United States, 431 U.S. 324 (1977). 


2. Class Actions. Under the Authority of LaChapelle v. Owens-Illinois Inc., 
513 F.2d 286, 10 FEP Cases 1010 (Sth Cir. 1975), affirmed in Price v. Maryland 
Casualty Co., supra, and a growing number of cases, the present view is that class 
actions pursuant to Rule 23 of the Federal Rules of Civil Procedure may not be 
maintained by private individuals seeking redress under the Act. Rule 23 pro- 
vides that an individual is included in the class unless he specifically opts out. The 
Act, on the other hand, provides that it is to be enforced in accordance with the 
Fair Labor Standards Act of 1938, which provides for a form of class action 
requiring individuals to give their written consent before they may become plain- 
tiffs. 





38See 29 U.S.C. §216(b) which provides, in part, 
that an ‘“‘action to recover. . . liability may be main- 
tained against any employer. . . by any one or more 
employees for and on behalf of himself or themselves 
and other employees similarly situated.” 
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A related, but as yet unresolved, question is whether complainants who have 
failed to file timely notice of their intent to sue may nevertheless be joined as 
plaintiffs in actions commenced by those who have filed timely notice. In Burgett, 
supra, Mistretta v. Sandia Corp., 12 FEP Cases 1225 (D.N.M. 1975), Cavanaugh 
v. Texas Instruments, Inc., 440 F. Supp. 1124, 16 FEP Cases 463 (S. D. Tex. 
1977), and Russell v. Curtin Matheson Scientific, Inc., 17 FEP Cases 845 (D.S. 
Tex. 1978), the courts concluded that such a joinder was permissible.*’ In Oshiro 
v. Pan American World Airways, Inc., 378 F. Supp. 80 (D. Hawaii 1974), supra, 
the court decided otherwise, basing its decision on the jurisdictional quality of the 
filing requirements. If the Oshiro view is followed, the efficacy of any type of 
class action under the Act may be seriously curtailed, since only individuals who 
had filed timely notice could become members of the class. Since the Dartt 
holding that the filing requirements are not jurisdictional has been codified by the 
1978 amendments, it appears that the Burgett and Mistretta opinions are sounder 
than the Oshiro opinion. This problem may be eliminated, however, by an action 
commenced by the Secretary of Labor pursuant to Section 7 of the Act.*° 


3. Differentiations Based on Reasonable Factors Other Than Age (§ 4(f)(1)). 
Section 4(f)(1) of the Act provides that 


... [i]t shall not be unlawful for an employer to take any action other- 
wise prohibited... where the differentiation is based on reasonable 
factors other than age.... 


It is as yet unclear what kinds of differentiations will fall within this exemption. 
In Mastie, supra, the court indicated that differentiations on the basis of employ- 
ment costs were includable. The Department seems to make it clear, however, 
that it does not share this view. See 29 C.F.R. § 860.103(f). It is the position of 
the Department that the Section 4(f)(1) exception should be narrowly construed. 
In 29 C.F.R. § 860.103(f) and § 860.104, the Department sets forth factors which 
may be recognized as supporting a legitimate differentiation. Included are the 
following: physical fitness, educational level, quantity and quality of production, 
and test performance. 


The court in Fellows v. Medford Corp., 16 FEP Cases 764 (D. Ore. 1978), 
found that the employer had not violated the ADEA where the release of certain 
employees was based on factors other than age. The factors in Fellows included 
health and safety, voluntary retirement, and failure to present a medical release. 





*°Such notice need not be filed at the time the 
initial complaint is lodged. The opportunity to “opt 
in” continues at least until a reasonable time prior to 
the trial. Wagner v. Loews Theatres, Inc., 76 FRD 23, 
16 FEP Cases 334, (M.D.N.C. 1977) But see, Pandis 
v. Sikorsky Aircraft Div., 16 FEP Cases 589 (D. 
Conn. 1977), where the court added the requirement 
that a person can only “opt in” if he or she could have 
timely filed his own notice on the date the plaintiff 


sent his timely notice. 

4° Any person aggrieved may bring a civil action in 
any court of competent jurisdiction for such legal or 
equitable relief as will effectuate the purposes of this 
chapter. Provided, however, that the right of any per- 
son to bring such action shall terminate upon the com- 
mencement of an action by the Secretary to enforce 
the right of such employee under this chapter. 29 
U.S.C. §626(c). 
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Retirement pursuant to an “early bird’’ retirement plan was upheld where 
the plan required consideration of factors other than age, and these factors are 
related to an employee’s ability to perform work satisfactorily. Thompson v. 
Chrysler Corp., 569 F.2d 989, 16 FEP Cases 832 (6th Cir. 1978). In that case, the 
employee’s weakened physical condition was held to justify her involuntary 
retirement at age 55. 


Dismissal of an employee was upheld in Vaughan v. Burroughs Corporation, 
17 FEP Cases 865 (E.D. Mich. 1978), where it was based on the employee’s lack 
of skills and ability to perform a minimally adequate job. Factors such as the 
pressure of her work, personal problems and physical ailments may have been 
responsible for her poor performance and subsequent dismissal at age 50. In any 
event, the court found no evidence of age discrimination in her dismissal. 


The court in Mistretta v. Sandia Corp., 15 FEP Cases at 1696, had occasion 
to interpret the Section 4(f)(1) exception. The court refused to find a violation 
of the ADEA on the basis of Sandia Corporation’s hiring and recruiting prac- 
tices. It was the practice of the corporation to concentrate on college recruiting 
for its new technical employees and not to actively seek out those individuals in 
the protected age group for employment. Age group guidelines for when degrees 
should be achieved were set up by the corporation. These guidelines were: Age 
23 for the Bachelors Degree, 25-26 for the Master’s Degree, and 30 for the Ph.D. 
Applicants who exceeded these guidelines were not automatically rejected but 
were carefully screened. The court found that this policy did not violate the 
ADEA. The court said that there was nothing inherently suspicious about on- 
campus recruiting since the available labor market would be expected to come 
from recent graduates rather than those in the protected age group. It was further 
found that the normal expectations of the market place are such that it would be 
expected that the majority of new employees would be younger than persons 
protected by the Act. Recent graduates would also be most aware of recent 
technological developments. These factors, the court felt, were sufficient to show 
that the policies relied upon by Sandia were based on factors other than age and 
were not in violation of the Act.*! 


The Court in Laugeson v. Anaconda Co., supra, also discussed the normal 
trend in the age of the work force and the fact that hiring younger new em- 
ployees, in itself, is not a discriminatory practice. Citing to Congressional Re- 
ports the court stated that: 





*!Certain Sandia policies however, were found to 
be discriminatory. The stretch out salary policy had 
the effect of increasing the time intervals between an 
employee’s pay raises as his or her length of service 
with the employer increased. This was found to dis- 
criminate against employees in the protected age 
group on a classwide basis. The increase in age of 
nonsupervisory technical employees and the corre- 
sponding decrease in age of those promoted to super- 


visory positions was found by the court to be suspi- 
cious of age discrimination. Finally, evidence that the 
employer believed that its older technical workers did 
not have the ability to keep pace with new develop- 
ments was found by the court to corroborate statistical 
evidence that technical employees in the protected 
age group were involuntarily terminated in dispropor- 
tionate numbers, supporting the inference that age 
was a factor in selection for layoff. 
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The progression of age is a universal human process. In the very nature 
of the problem, it is apparent that in the usual case, absent any discrimi- 
natory intent, discharged employees will more often than not be re- 
placed by those younger than they, for older employees are constantly 
moving out of the labor market while younger ones move in. (510 F.2d 
at 313, n.4, 10 FEP Cases at 571, n.4). 


B. The Effects of Recent Developments in the Federal Age Discrimination Law on 
Employee Benefit Plans Regulated by ERISA 


The most significant question raised by the 1978 amendments is the extent 
to which those amendments will affect employer-sponsored benefit plans and the 
extent of the conflict, if any, between the ADEA, as amended, and the Em- 
ployee Retirement Income Security Act of 1974 (ERISA). 


Under the 1978 amendments, employer-sponsored retirement plans will no 
longer be able to permit or require the mandatory retirement of employees prior 
to their reaching age 70. 


The Section 4(f)(2) exception to the Section 4(a)** prohibition was amended 
to read as follows: 


It shall not be unlawful for an employer, employment agency, or labor 
organization— 


to observe the terms of a bona fide seniority system or any bona fide 
employee benefit plan such as retirement, pension or insurance plan, 
which is not a subterfuge to evade the purposes of this Act, except 
that no such employee benefit plan shall excuse the failure to hire any 
individual, and no such seniority system or employee benefit plan shall 
require or permit the involuntary retirement of any individual specified 
by Section 12(a) of this Act because of the age of such individual. 
(Emphasis depicts provision added by the 1978 amendments.) 


The amended language of Section 4(f)(2) clearly prohibits all mandatory retire- 
ment clauses, from the automatic to the discretionary. This change specifically 
overruled the Supreme Court holding in McMann that Section 4(f)(2) protection 
extends to forced retirements pursuant to bona fide plans. 


ERISA is silent on the subject of mandatory retirement.*’ There is, there- 
fore, no conflict between the prohibition against involuntary retirement man- 
dated by the 1978 amendments and the requirements of ERISA. 


The real issue raised by mandatory retirement is the type of treatment 
permissible under the ADEA for those employees who continue to work beyond 





“Section 4(a) of ADEA, unchanged by the 1978 leges of employment because of such individual's 
amendments makes it unlawful for an employer: “to age...” 
fail or refuse to hire or to discharge any individual or *3This silence is not surprising since ERISA was 
otherwise discriminate against any individual with re-designed to protect employees’ pensions rather than 
spect to his compensation, terms, conditions, or privi- their rights to employment. 
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their “normal retirement age” under a retirement plan. In order to properly 
address this issue, it is necessary to analyze the general relationship between the 
ADEA, as amended by the 1978 amendments, and employee benefit plans as 
regulated by ERISA. 


The plain language of the amendment prohibiting involuntary retirement 
supports the conclusion that the prohibition was intended to be a specific excep- 
tion to the general protection afforded employee benefit plans by Section 4(f)(2) 
of the ADEA. The operative language of this amendment was added as a second 
proviso to Section 4(f)(2). No change was made in the language providing the 
basic employee benefit plan exception. 


Moreover, there is extensive and explicit legislative history supporting the 
conclusion that Congress did not intend by reason of the 1978 amendments to 
interfere with the relevant provisions of ERISA or to require any changes in bona 
fide retirement plans other than to restrict provisions permitting or requiring the 
involuntary retirement of employees before age 70.** Thus, although it may be 
concluded that the 1978 amendments were not intended to erode the protection 
generally afforded employee benefit plans by Section 4(f)(2), there remains 
considerable uncertainty as to the scope of the basic Section 4(f)(2) exemption. 


1. Benefit Accruals. Both the House and Senate Reports on the 1978 
amendments appear to support the position that employees who continue to 
work after reaching the “‘normal retirement age” as defined under the employer’s 
retirement plan need not also continue to accrue benefits during such subsequent 
period of service. It would not violate the 1978 amendments if a bona fide pension 
plan provided that no benefits accrue to a participant who continues service with 
the employer after attainment of normal retirement age.*° 


Certain aspects of the benefit accrual question, however, are not answered 
by the Congressional Reports. Thus, it is not clear whether post-normal retire- 
ment age benefit accruals would be required under defined contribution plans 
where age is not a factor in funding benefits. Moreover, it is unclear whether 
pension plans with final pay benefit formulas will be required to recognize any 
increments in salary realized after the employee’s ‘‘normal retirement age”’ under 
the plan. 


2. Actuarial Adjustments. The legislative history provides substantial sup- 
port for the position that an actuarial adjustment of benefits will not be required 
for employees who retire from employment after reaching their ‘‘normal retire- 


ment age.’’*° 


Without embarking on a lengthy discourse on the subject of actuarial adjust- 
ments, it would suffice to note that such adjustments are designed to produce a 





*4Senate Human Resources Committee Report 7 (1977), at 9 (hereinafter cited as ‘‘House Report’). 
No. 95-5383, Senate Report No. 95-493, 95th Cong. “Senate Report, supra, note 25, at 16. 
Ist Sess. 7 (1977), at 14 (hereinafter cited as “‘Senate “°Id. at 5; House Report, supra, note 25, at 9; 
Report’. House Labor Committee Report on H.R. Senate Report, supra, note 25, at 16. 
5383, H.R. No. 95-527, Part 1, 95th Cong., Ist Sess. 
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benefit of equivalent value after considering changes in the circumstances sur- 
rounding the payment of that benefit. An upward actuarial adjustment in the 
monthly lifetime benefit to be paid to a plan participant who retires after his or 
her normal retirement age is designed to take account of the fact that such benefit 
is likely to be paid over a shorter period of time. The cost impact of such an 
adjustment is that the plan, and, accordingly, the sponsoring employer, does not 
derive the fortuitous benefit it might otherwise gain from the reduced pay out 
period. 


3. Normal Retirement Age. It is evident that ‘‘normal retirement age’’ under 
employee benefit plans will not have to be altered by reason of the prohibition 
against compulsory retirement and the increase in the upper age limit of coverage 
under the ADEA. 


The House Committee Report contains the following explanation: 


The Employee Retirement Income Security Act of 1974 (ERISA) now 
defines normal retirement age; this is usually age 65 or before but may 
be later for persons beginning participation in the plan after age 55. 
Normal retirement is the age at which a worker receives full benefits, 
that is, benefits that are not actuarially reduced on account of early 
retirement. This bill would not change the definition of normal retire- 
ment age. These amendments do not require that any additional bene- 
fits, benefit accruals or actuarial adjustments be provided other than 
those required under ERISA.*’ 


4. Maximum Age Limitations. The Congressional Reports concerning the 
1978 amendments do not directly address the issue of whether or not the maxi- 
mum age limitations on eligibility for participation contained in employer- 
sponsored retirement plans violate the provisions of the ADEA, as amended.** 


ERISA participation standards allow for the exclusion from participation in 
pension plans of employees who commence employment with the employer 
within 5 years of the “normal retirement age” under the Plan.*? This maximum 
age exclusion is only permitted for defined benefit plans where funding costs 
would be affected by the introduction into the plan of employees who are rela- 
tively close to their normal retirement age. This ERISA permitted maximum age 
limitation for defined benefit plans would be clearly justifiable because of the 
significant impact elimination of this restriction would be likely to have on an 
employer’s funding costs. 


5. Department of Labor Interpretive Rules.°° On September 22, 1978, the 
Department of Labor issued a proposed interpretive bulletin setting forth guide- 





*”’ House Report, supra, note 4, at 9. Subsequent to its assuming jurisdiction over the 
“*The changes made in the ADEA by the 1978 ADEA, the EEOC indicated that it will adopt its own 
amendments do not bear directly on this question. regulations. The Department of Labor interpretive 
“ERISA Section 202(a)(2). rules will, however, remain in effect until the adop- 
°°44 Fed. Reg. 30,647 (1979) and 43 Fed. Reg. tion of the new regulations. 
43,264 (1978); codified in 29 C.F.R. Part 860 (1979). 
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lines that employee benefit plans must satisfy in order to meet the exception 
contained in Section 4(f)(2) of the Age Discrimination in Employment Act of 
1967, as amended by the 1978 amendments. The preamble to the interpretive 
bulletin indicated that the interpretations contained in the bulletin are interpre- 
tations which will guide the Department of Labor in the performance of its 
administrative and enforcement duties under the Act. On May 25, 1979, the 
Labor Department issued an amendment to its Bulletin, which provides for an 
enforcement policy to be followed by the Department of Labor as well as the 
EEOC. 


Initially, the interpretive rules permit reduced benefits for older employees 
on account of age pursuant to a bona fide employee benefit plan that meets the 
requirements of Section 4(f)(2) of the Act. As noted, Section 4(f)(2) provides 
that it shall not be unlawful to observe the terms of any bona fide employee 
benefit plan provided that such plan is not “‘a subterfuge to evade the purposes 
of the Act.” The interpretive rules state that the legislative history of this provi- 
sion indicates that its purpose was to permit age-based reductions in employee 
benefit plans where such reductions are justified by significant cost considera- 
tions. Accordingly, the rules state that Section 4(f)(2) does not apply to time off 
pay plans, such as paid vacation or uninsured paid sick leave, but only to em- 
ployee benefit plans that meet the criteria of Section 4(f)(2). The interpretive 
rules note that, since Section 4(f)(2) is an exception to the general nondiscrimi- 
nation provisions of the Act, the burden is on the individual or corporation 


seeking to invoke the exception to establish that every element has been clearly 
and unmistakably met. Further, the rules state that the exception must be nar- 
rowly construed. In addition, a benefit plan will be considered in compliance with 
the statute only where the actual amount of payment made, or the cost incurred, 
on behalf of older workers is equal to that made or incurred on behalf of younger 
workers, even though the older worker may thereby receive a lesser amount of 
benefit or coverage. 


The interpretive rules define a bona fide employee benefit plan under Sec- 
tion 4(f)(2) as one that has been “accurately described in writing to all em- 
ployees” and one that “actually provides the benefits in accordance with the 
terms of the plan.” It appears from a review of the regulations that if the plan 
meets the notice and disclosure requirements of ERISA, it will satisfy the re- 
quirements under Section 4(f)(2) of the Act. The rules also state that an em- 
ployee benefit plan is a plan such as a retirement, pension, or insurance plan, 
which provides employees with what are frequently referred to as “fringe bene- 
fits.” The rules specifically state that the terms shall not refer to wages or salaries 
and that neither Section 4(f)(2) nor any other section of the Act excuses the 
payment of lower wages or salaries to older employees on account of age. 


The second requirement that must be met under the rules in order for a bona 
fide employee benefit plan to meet the criteria of Section 4(f)(2) and to provide 
lower benefits to older workers on account of age is that such lower benefits must 
be provided in “observance of the terms” of a plan. Thus, the conduct taken by 
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the employer must be required by the express provisions of the benefit plan. 
Conversely, if the employer is not required by the express provisions of the plan 
to take such action, the rules state that Section 4(f)(2) does not apply. Further, 
where such action is optional by the express terms of the plan, it is the position 
of the Department of Labor that the Section 4(f)(2) exception does not apply. 


Last is the definition of what is a “subterfuge to evade the purposes of the 
Act” under the interpretive rules. In this regard, the rules state that: 


In general, a plan or plan provision which prescribes lower benefits for 
older employees on account of age is not a subterfuge within the mean- 
ing of Section 4(f)(2), provided that the lower level of benefits is jus- 
tified by age-related cost considerations.. . . 


The rules set forth certain other requirements that must be met in order for a plan 
not to be a subterfuge. These requirements are, essentially: 


(1) The cost data used in justification of a benefit plan which provides 
lower benefits to older employees on account of age must be valid and 
reasonable; 

(2) Cost comparisons and adjustments under Section 4(f)(2) can be 
made on a benefit-by-benefit basis or on a benefit package basis; 

(3) Cost comparisons and adjustments under Section 4(f)(2) may be 
made on brackets of up to five (5) years; 

(4) Older employees cannot be required as a condition of employment 
to make greater contributions than younger employees in support of an 
employee benefit plan. Older employees may be required as a condition 
of participation in a voluntary employee benefit plan to make greater 
contributions in order to receive the same level of benefits as the young- 
er employees. Finally, the older employee can, however, be given the 
option to make such additional payments in order to maintain benefit 
levels; 

(5) Clauses in employee benefit plans which state that litigation or 
participation in any manner in a formal proceeding by an employee will 
result in the forfeiture of rights therein are unlawful insofar as they may 
be applied to those who seek redress under the Act; 

(6) Any provision of an employee benefit plan which requires or per- 
mits the refusal to hire an individual specified in Section 12(a) of the Act 
on the basis of age is a subterfuge to evade the purposes of the Act, 
regardless of the costs of providing the benefits specified in the plan; 
and 

(7) Any provision of an employee benefit plan which requires or per- 
mits the involuntary retirement of any individual specified in section 
12(a) of the Act on the basis of age is a subterfuge to evade the purpose 
of the Act, regardless of the costs of providing the benefits specified in 
the plan. 


Pursuant to the interpretive rules, once it is established that an employee 
benefit plan meets the standards of Section 4(f)(2) as specified above, the em- 
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ployer may take certain actions which would otherwise appear to violate the Act. 
Thus, the rules provide that the employer may: 


(1) Carve out or reduce medical benefits to the extent that such benefits 
are provided by government plans such as Medicare. However, in no 
event may older workers receive less in total benefits (including Medi- 
care) than employees who are under the age of 65.*! 

(2) Reduce life insurance coverage for employees in the protected age 
group provided that the reduction for an employee of a particular age 
is no greater than is justified by the increased cost of coverage for that 
employee’s specific age bracket encompassing no more than five years. 
(3) Reduce the level or duration of long-term disability benefits on the 
basis of age where such reduction is justified by age-related cost consid- 
erations. 


With respect to retirement plans, the interpretive rules provide the follow- 


(1) A defined benefit plan need not require that an employee accrue 
additional benefits beyond the normal retirement age in the plan. 

(2) A defined benefit plan may fail to credit, for purposes of benefit 
accrual, service which occurs after an employee’s normal retirement 
age. 

(3) A defined benefit plan need not pay the actuarial equivalent of 
normal retirement benefits to an employee who retires after working 
beyond a plan’s normal retirement age. 

(4) A defined benefit plan may provide that retirement benefits will 
commence at the actual date of retirement rather than at normal retire- 
ment for employees who work beyond normal retirement. 

(5) A defined benefit plan need not account for salary increases and 
benefit improvements beyond normal retirement for those who conti- 
nue to work beyond normal retirement. 

(6) Offsets for Social Security under a defined benefit plan shall be no 
greater than the Social Security benefit at the time when benefit ac- 
cruals cease. 

(7) Anemployee hired at an age /ess than five years prior to the normal 
retirement age under a defined benefit plan may be excluded from the 
plan regardless of whether or not the plan is covered by ERISA. 

(8) An employee hired after normal retirement age may be excluded 
from a defined benefit plan. 





5'However, the employer must inform employees _ be justified. 

of the need to apply for Medicare and provide the *2DOL would not assert a violation where the 
necessary assistance for making such application. level of benefit is not reduced and where benefits 
Further, the employer must supplement contributions cease at age 65 for disabilities occurring at age 60 or 
for Medicare Part B coverage where employee contri- less or where disabilities occur after age 60 and bene- 
butions are less than required. Lastly, where Medi- fits cease five years after disablement, or at age 70, 
care benefits are available, reductions in total health whichever is first. 

benefits for employees aged 65 to 70 will generally not 
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(9) No employee hired prior to normal retirement age may be excluded 
from a defined contribution plan. 

(10) No employee hired more than five years prior to normal retire- 
ment age may be excluded from a defined benefit plan not subject to 
ERISA, unless the exclusion is justified on the basis of cost considera- 
tions. 

(11) A defined contribution plan may provide the cessation of em- 
ployer contributions after normal retirement age for employees who 
remain employed after the employee’s normal retirement. Further, a 
defined contribution plan may provide for a cessation of employer 
contributions on behalf of employees who are hired after normal retire- 
ment. However, these provisions only apply to defined contribution 
plans which are not ‘‘supplemental.” 


The interpretive rules do make a distinction between when a defined contri- 
bution plan will be considered a “‘supplemental’’ plan and when such a plan will 
be considered a “‘basic’’ plan. When the defined contribution plan is the only 
retirement plan maintained by the employer it will be considered a “basic” plan. 
Where the employer maintains both a defined benefit plan and a defined contri- 
bution plan, the defined contribution plan will be considered the “‘supplemental”’ 
plan. In addition, in any defined contribution plan, allocating investment gains 
and losses and termination forfeitures will not be made less favorable on the basis 
of age to older participants than to younger employees. The rules provide that 
there is no restriction to terminating benefits and/or contributions to retirement 
plans at age 70 or upon the employee’s actual retirement if that occurs earlier. 
Finally, the interpretive rules are based essentially on the legislative history 
which indicated that reductions in benefits or the failure to accrue additional 
benefits after certain ages would be justified if such actions were based upon valid 
cost considerations.** 


C. The Effects of the 1978 ADEA Amendments on Collective Bargaining 
Agreements 


The protection afforded by the 1978 ADEA Amendments extends to em- 
ployees covered by collective bargaining agreements. Consequently, employers 
will be required to amend their retirement and welfare plans covering such 
employees to conform to the ADEA standards. The issue then arises as to 
whether or not the employer will be required to bargain in order to implement 
any changes. 


Changes in retirement plans fall into one of three categories; changes are 
either required, prohibited or permissible. In determining whether or not the 
implementation of a particular change will require collective bargaining, a deter- 





S3As an aside, query whether the Supreme 
Court’s decision in City of Los Angeles v. Manhart, 
435 U.S. 702, 17 FEP Cases 395 (1978), would permit 
age-based cost reductions in employee benefits. 
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mination must be made as to the nature of that change. Once categorized, it 
becomes necessary to consider the employers’ bargaining obligations under the 
National Labor Relations Act (NLRA). 


Because of the bargaining obligation imposed by Section 8(a)(5) of the 
NLRA, employers generally may not unilaterally change the terms of employee 
benefit plans established pursuant to a collective bargaining agreement. In the 
context of retirement or welfare plan amendments designed to comply with the 
new ADEA standards, the selection of one or more of the “permissive” alterna- 
tives must be subjected to the bargaining process. This is true with respect to 
permissive changes that will take effect at the expiration of the collective bargain- 
ing agreement. These can be negotiated as part of a new overall benefit package. 


The extent of the mid-term bargaining obligation is less certain. There is no 
definitive answer as to whether or not mid-term bargaining over permissible 
changes is required by the 1978 amendments. Based on case law, it appears that 
such bargaining is, in fact, required, whether it is an existing term that is being 
amended or a new provision that is being added. 


The question of unilateral action arises in connection with those matters 
which are mandatory changes. If a provision must be changed because in its 
existing form it is illegal under the 1978 amendments, then a refusal by one party 
to eliminate it violates the collective bargaining obligation®. It follows, there- 
fore, that unilateral elimination of an illegal provision without prior bargaining 
would not breach the good faith bargaining obligation. 


Issues relating to the obligation to collectively bargain will most likely arise 
in connection with employee benefits such as life insurance. Although certain 
reductions in coverage can be justified under the 1978 amendments, and will be 
permitted, the method used to implement any such reductions will now become 
subject to scrutiny. 


D. The Equal Employment Opportunity Reorganization Plan 


On July 1, 1979, pursuant to President Carter’s plan to consolidate the 
Federal Government’s equal employment opportunity enforcement efforts into 
the Equal Employment Opportunity Commission (EEOC), enforcement of the 


Equal Pay Act and the Age Discrimination in Employment Act was transferred 
to the EEOC. 





*4Prior decisions on mid-term bargaining have 
considered whether or not there was a clause in the 


even in the absence of a reopener clause where the 
subject was one that was mandatory for collective 


contract providing for reopening negotiations in cer- 
tain areas. Also considered were whether or not these 
subjects had been discussed in prior negotiations and 
whether or not they were embodied in the contract. 
NLRB v. Jacobs Mfg. Co., 196 F.2d 680, 30 LRRM 
2098 (2d Cir. 1962), imposed a mid-term bargaining 
obligation on subjects neither discussed in negotia- 
tions nor embodied in the terms and conditions of a 
bargaining agreement. This holding has been followed 


bargaining. Based on the fact that bargaining would 
be required in the absence of such a provision, it 
would appear to follow that bargaining is required to 
alter an already existing provision. 

55If one party refused to bargain to eliminate an 
illegal provision from an agreement that refusal to 
bargain would violate the collective bargaining obliga- 
tion. NLRB v. Bricklayers Local 5, 375 F.2d 859, 65 
LRRM 2563 (6th Cir. 1977). 
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Initial indications from the EEOC are that it will enforce the Age Discrimi- 
nation in Employment Act separate and apart from the enforcement procedures 
under Title VII. Of course, the procedural aspects of the enforcement provisions 
of the Act are substantially different from the procedures followed under Title 
VII. As noted, under ADEA the enforcement agency’s obligations are only to 
attempt to conciliate, and not to investigate; jury trials are permissible; damages 
for pain and suffering may be permissible; and statutory notice requirements of 
intention to file suit must be followed. These procedural aspects of the ADEA 
are foreign to Title VII. In addition, under Title VII, the Commission may bring 
class actions or individuals may bring class actions pursuant to Rule 23 of the 
Federal Rules of Civil Procedure. Under the present state of the law, class actions 
under Rule 23 are not permissible for violations of the Age Discrimination in 
Employment Act. 


Although the EEOC participated in the development of the May, 1979 
Labor Department interpretations dealing with employee benefits, the EEOC 
will be issuing its own guidelines for the interpretation of the ADEA. Until such 
EEOC guidelines are adopted, the Labor Department standards will remain in 
effect and may be relied upon by employees. The EEOC has, however, adopted, 
with only minor changes to reflect the transfer of authority to it, the recordkeep- 
ing requirements and administrative exemption provisions of the Department of 
Labor as set forth in 29 C.F.R. Part 850, recodified as 29 C.F.R. Part 1627. 


VI. Conclusion 


As a review of this area indicates, there remain far more questions than 
answers. Although the 1978 amendments clarify several issues, there are still a 
great many questions left unanswered. The effect of the Equal Employment 
Opportunity Reorganization Plan has yet to be realized; the overall impact of the 
1978 amendments is just beginning to be felt; and the impact of the 1978 amend- 
ments on collective bargaining and obligations under the National Labor Rela- 
tions Act has just begun to be explored. Within the foreseeable future the courts, 
Congress, or the EEOC will probably clarify some of these issues, as well as 
answer other questions, such as: does longevity pay violate the Act; what is a 
“‘bona fide’’ seniority system under Section 4(f)(2); are management training 
programs limited to individuals according to age violative of the Act; and does 
the Act permit an employer to limit the application of employee benefit programs 
because of age? It appears that age discrimination and the Age Discrimination in 
Employment Act has become as important as many aspects of Title VII. 





Recent Cases on Student 
Transcript Rights After 
Bankruptcy 


Wayne L. Millsap* and Pamela S. Wright** 


A three-judge panel of the United States Court of Appeals for the Eighth 
Circuit ruled on August 24, 1977, in Girardier v. Webster College’ that a college 
or university may validly refuse to issue transcripts to former students who have 
not repaid their educational loans and who have discharged those obligations 
through bankruptcy.” This commentary includes an analysis of the facts, argu- 
ments, and court’s opinion in Girardier and a discussion of other related cases 
which help develop an understanding of Girardier’s scope. 


Girardier v. Webster College 


Factual Background. Plaintiff Robert Girardier attended Webster College 
and graduated in the Spring of 1972. While in attendance he applied for and 
obtained National Defense Student Loans totalling $1,500.00. Before making 
any payments and without having applied for a hardship deferment,* Girardier 
defaulted and on August 1, 1974, filed for bankruptcy, listing Webster College 
as an unsecured creditor in the sum of $1,500.00. He subsequently requested a 
certified transcript which the college denied because of a provision in the college 
handbook which stated that ‘[n]o transcript is released until all accounts are 
paid.”’* Girardier claimed that a transcript was necessary for him to receive his 
master’s degree from the University of Missouri - St. Louis. 


Plaintiff Susan Luzkow, intervenor in the Girardier action,’ was in a similar 
position. She was a student at Webster College during the spring semester of 1972 
and both semesters of the 1972-1973 school year. Luzkow received a Bachelor of 
Arts Degree in May of 1973. During her attendance at Webster College she 
received National Defense and National Direct Student Loans in the total sum 
of $1,900.00. After graduation Luzkow defaulted on the loans and on May 8, 





*J.D., 1955, St. Louis University. Private practice, Clayton, Missouri. Mr. Millsap and the co-author, Ms. 
Wright, were both involved in the representation of Webster College in the Girardier v. Webster College 
litigation discussed in this Commentary. 


**B.A., 1971, Illinois College; J.D., 1974, Washington University. Private practice, Clayton, Missouri. 


'563 F.2d 1267 (8th Cir. 1977). student loans. See 20 U.S.C. §§1080(c), 1087, 1087ee. 
*Educational loans discharged after September “Webster College catalogue, p. 27. 
30, 1977 are governed by 20 U.S.C. §1087-3 or 11 ‘Plaintiff Luzkow filed a motion to intervene 
U.S.C. §523(a)(8), both discussed at the end of this which was granted by District Court Judge James H. 
Commentary. Meredith. The two suits were subsequently treated as 
>Under certain conditions, students may seek de- _if consolidated. 
ferment or cancellation of the payments due on their 


231 
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1975, filed a voluntary petition in bankruptcy, listing Webster College as an 
unsecured creditor. On August 8, 1975, she was discharged in bankruptcy from 
her debts which consisted solely of $8,794.95 in educational loans, including 
$1,900.00 to Webster College. Luzkow then sought a certified transcript, and the 
College similarly denied her request. She claimed that the transcript was neces- 
sary to gain admission to the Graduate School of St. Louis University. 


The plaintiffs filed separate complaints in the United States District Court 
for the Eastern District of Missouri. Girardier sought money damages only; 
Luzkow asked for declaratory, injunctive and monetary relief. The plaintiffs 
brought their respective suits under the Bankruptcy Act, 11 U.S.C. Sections 1 et 
seq., alleging federal jurisdiction under 28 U.S.C. Section 1331; Section 2(a) (15) 
of the Bankruptcy Act, 11 U.S.C. Section 11(a)(15); 28 U.S.C. Section 1334; and 
the “‘Buckley-Pell Amendment,” 20 U.S.C. Section 1232(g). 


The District Court Opinion. Webster College filed a motion to dismiss which 
was sustained by the United States District Court for the Eastern District of 
Missouri, Judge James H. Meredith presiding.° In doing so, the Court rejected 
the plaintiffs’ argument that federal jurisdiction existed under 28 U.S.C. Section 
1331 providing for jurisdiction of suits arising under federal law. Plaintiffs con- 
tended that the defendant’s refusal to issue certified transcripts violated Section 
14(f)(2) of the Bankruptcy Act. The latter states that an order of discharge shall: 

enjoin all creditors whose debts are discharged from thereafter institut- 

ing or continuing any action or employing any process to collect such 

debts as personal liabilities of the bankrupt.’ 


The Court concluded that the plaintiffs failed to allege that any ‘‘action”’ or 
employment of any “‘process”’ to collect the discharged debts had been instituted 
by Webster and, accordingly, that no grounds existed for federal subject matter 
jurisdiction. 

The second argument advanced by the plaintiffs involved the ancillary juris- 
diction provisions of the Bankruptcy Act, in particular Section 2(a)(15). This 
section provides that the federal courts are empowered to: 

Make such orders, issue such process, and enter such judgments, in 

addition to those specifically provided for, as may be necessary for the 

enforcement of the provisions of this Act. . . .° 


The Court cited Gonzalez Hernandez v. Borgos” in declining jurisdiction under 
11 U.S.C. Section 11(a)(15). In Gonzalez, jurisdiction under this section was said 
to relate to the protection of the custody of the bankrupt estates and their 


administration. The Court concluded no such issue was present in the facts before 
it. 





6421 F. Supp. 45 (E.D. Mo. 1976). 
711 U.S.C. §32(f)(2)(1970). 

811 U.S.C. §11(a)(15)(1970). 

9343 F.2d 802 (1st Cir. 1965). 
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The plaintiffs also sought to invoke jurisdiction of their claim under 28 
U.S.C. Section 1334 which states that the district courts shall have original 
jurisdiction of ‘‘all matters and proceedings in bankruptcy.’’'® In support of 
jurisdiction under Section 1334, plaintiffs cited In Re Bowen''. The Court con- 
cluded that the facts before it were different from those in the Bowen decision: 
the federal court in Bowen was faced with the question of enjoining a legal 
proceeding to collect a money judgment while the defendant in Girardier had not 
threatened legal action. Thus, the District Court found no jurisdiction under 28 
U.S.C. Section 1334. 


The final jurisdictional argument advanced by the plaintiffs was based on the 
Education Amendments of 1974, particularly that part commonly referred to as 
the Buckley-Pell Amendment.'* This Amendment directs educational institu- 
tions to give students and their parents the right of inspection and review of 
student records. The sole sanction that may be applied in the case of a violation 
is the termination of federal funds.'? The District Court declined to invoke 
federal jurisdiction on this basis because it questioned whether provision for a 
private cause of action under this statute had been made. Furthermore, the Court 
determined that only the right of inspection, and not the release of records, was 
granted by this statute. 


The Eighth Circuit Decision. Upon appeal from plaintiffs below, the United 


States Court of Appeals for the Eighth Circuit summarily ruled on the jurisdic- 
tional issues and proceeded to consider the merits. The Circuit Court of Appeals 
concluded that the District Court had jurisdiction because the sole is- 
sue—whether a college or university has a right to withhold a transcript from a 


former student who has discharged his educational loans in _ bank- 
ruptcy—involved the interpretation of the meaning and intent of the Bankruptcy 
Act. Thus the federal question standard of 28 U.S.C. Section 1331'* was satisfied. 


In evaluating the merits, the Court recognized the four principal arguments 
proffered by appellants Girardier and Luzkow: that the 1970 Amendments to the 
Bankruptcy Act, particularly Section 14(f)(2)'°, should be interpreted to include 
the action of Webster College; that the Perez v. Campbell'® decision should be 
extended to prohibit the withholding of a transcript; that the policy of the Bank- 
ruptcy Act mandates the release of a transcript; and, lastly, that a right of action 





10“The district courts shall have original jurisdic- 
tion, exclusive of the courts of the States, of all mat- 
ters and proceedings in bankruptcy.” 28 U.S.C. §1334 
(1948). 

11222 F. Supp. 97 (N.D. Ga. 1963). 

2P_L. No. 93-380, Title V, §513(a), 88 Stat. 571 
(amending 20 U.S.C. §1232) (1970). 

13See 20 U.S.C. §1232g(a)(1)(A); 120 Cong. Rec. 
$21487 (daily ed., Dec. 13, 1974), (Joint statement of 
Sen. Buckley and Sen. Pell). 


4“The district courts shall have original jurisdic- 
tion of all civil actions wherein the matter in con- 
troversy exceeds the sum or value of $10,000, exclu- 
sive of interest and costs, and arises under the Consti- 
tution, laws, or treaties of the United States, except 
that no such sum or value shall be required in any such 
action brought against the United States, any agency 
thereof, or any officer or employee thereof in his of- 
ficial capacity.”” 28-U.S.C. §1331(a)(1970). 

511 U.S.C. §32(f)(2)(1970). 

16402 U.S. 637 (1971). 
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to secure a transcript should exist under 20 U.S.C. Section 1232(g), the Buckley- 
Pell Amendment. The Court rejected each of these arguments. 


In interpreting Section 14(f)(2), the Court noted the hardships imposed on 
bankrupts prior to the 1970 Amendments. In Reitz v. Mealey,'’ the United States 
Supreme Court upheld a New York statute which provided for suspension of a 
driver’s license for failure to satisfy a judgment arising from the tortious use of 
a motor vehicle. The Supreme Court reached a similar decision in Kesler v. Dept. 
of Public Safety,'® noting that: 

a discharge does not free the bankrupt from all traces of the debt, as 

though it had never been incurred—this Court has held that a moral 

obligation to pay the debt survives discharge.'® 


The Eighth Circuit observed that prior to 1970, the Bankruptcy Act and the 
courts did little more than relieve the bankrupt from liability for his past debts. 
For if a creditor brought suit to recover the past debt and the debtor failed to 
affirmatively plead the discharge, a judgment may have resulted.”° 


In 1970, Congress passed 11 U.S.C. Section 32(f)(2), designed to eliminate 
some of the judicial abuses facing bankrupts after discharge.”! This section states: 
An order of discharge shall— 
(2) enjoin all creditors whose debts are discharged from thereafter 
instituting or continuing any action or employing any process to col- 
lect such debts as personal liabilities of the bankrupt.” 


The appellants argued that ‘employing any process” included the refusal of 
Webster College to furnish a transcript to them. In other words, the section was 
not to be limited to prohibiting only legal process or legal action brought against 
a bankrupt. The Court concluded that the legislative history provides otherwise 
and emphasized that the word “process” implies judicial activity. Thus the Court 
ruled that 11 U.S.C. Section 32(f)(2) provided no relief to the bankrupt students. 


The Court similarly found that Perez v. Campbell” afforded no basis for 
relief. In Perez, the United States Supreme Court was faced with deciding 
whether an Arizona statute, which was similar to the New York law in Kesler, 
conflicted with the Bankruptcy Act.”* The Supreme Court ruled that the effect 





17314 U.S. 33 (1941). 7211 U.S.C. §32(f)(2)(1970) [emphasis added]. 
18369 U.S. 153 (1962). 23402 U.S. 637 (1971). 
19Td. at 170. The Arizona statute under consideration in 
20563 F.2d at 1272. The Court also observed that Perez was Ariz. Rev. Stat. §28-1163(1952), which pro- 
prior to 1970, creditors were at liberty to use a wide vides: 
variety of acts to induce discharged debtors to revive A. The license, registration and nonresident 
their debts. Courts upheld such revivals under the operating privilege shall remain suspended 
theory that a moral obligation provided sufficient con- and shall not be renewed, nor shall any 
sideration to enforce this post-bankruptcy promise. license or registration be thereafter issued in 
Id. at 1271. the name of the person, including any person 
21See H.R. Rep. No. 91-1502, 91st Cong., 2nd not previously licensed, unless and until 
Sess. 2, reprinted in (1970) U.S. Code Cong. & Ad. every such judgment is satisfied in full or to 
News 4156; In re Mountjoy, 368 F. Supp. 1087 (W.D. the extent provided by this article, and until 
Mo. 1973). the person gives proof of financial respon- 
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of the statute was to frustrate the intent of the Bankruptcy Act and that the 
statute was therefore invalid under the Supremacy Clause of the United States 
Constitution.** In contradistinction, the Eighth Circuit ruled that the facts in 
Girardier differed significantly from those in Perez in that private action and not 
state action was involved. The Court noted that the Fifth Circuit had recognized 
this distinction in McLellan v. Mississippi Power & Light Co.” 


The appellants also argued that Webster’s action violated the intent of the 
Bankruptcy Act, that is, to give the debtor a new opportunity in life.” In conclud- 
ing that no such violation resulted from the refusal to furnish a transcript, the 
Court observed that the discharge provisions, and in particular the injunction 
provisions of 11 U.S.C. Section 32(f)(2), reflect the scope of the assistance 
Congress intended to give a bankrupt. (The Court had earlier in its opinion 
decided that Section 32(f)(2) offered no relief.) The Court further noted various 
proposed bankruptcy legislation® which recognized that the current statute does 
not completely give a debtor a so-called “‘fresh start.” The Court concluded that 
if further assistance was warranted, this would be a matter for legislative action 
and not for the judiciary. Accordingly, the Court held that Webster’s refusal to 
release a transcript under the circumstances at bar did not transgress the intent 
of the Bankruptcy Act. 


The Court accepted the conclusion of the District Court with respect to the 
appellants’ argument of an alleged violation of 20 U.S.C. Section 1232(g), the 


“Buckley-Pell Amendment.””’ The only sanction for failure to comply with this 
provision is the possibility of the termination of federal funds.*° Since subsection 
(f) of Section 1232 entrusts this enforcement power solely to the Secretary of 





sibility subject to the exemptions stated in 
§§28-1162 and 28-1165. 

B. A discharge in bankruptcy following the 
rendering of any such judgment shall not re- 


lieve the judgment debtor from any of the 
requirements of this act. 

25U.S. Const., Art. VI, 92. 

26545 F.2d 919, (Sth Cir. 1977) (en banc, vacating 


lieve the judgment debtor from any of the 
requirements of this article. 


In Kesler, the Utah statute was Utah Code Ann. 
§41-12-15 (1953), part of Utah’s version of a Motor 
Vehicle Safety Responsibility Act: 
Such license, registration and nonresident’s 
operating privilege shall remain so sus- 
pended and shall not be removed, nor shall 
any such license or registration be thereafter 
issued in the name of such person, including 
such person not previously licensed, unless 
and until every such judgment is stayed, 
satisfied in full or to the extent hereinafter 
provided and until the said person gives 
proof of financial responsibility subject to 
the exemptions stated in sections 41-12-14 
and 41-12-17. 
A discharge in bankruptcy following the 
rendering of any such judgment shall not re- 


Part III of the panel opinion, 526 F.2d 870)(1976). In 
McLellan, the Court ruled that a private employer 
could terminate an employee who had filed a bank- 
ruptcy petition. 

27See Local Loan Co. v. Hunt, 292 U.S. 234 
(1934). The oft-quoted phrase used to summarize the 
intent and purpose of the Bankruptcy Act comes from 
Local Loan; that of giving the bankrupt ‘ta new op- 
portunity in life and a clear field for future effort, 
unhampered by the pressure of preexisting debt.” 292 
U.S. at 244. 

28See H. R. 31, 94th Cong., 2nd Sess. 1976; H.R. 
32, 94th Cong., 2nd Sess. (1976); H.R. 137, 93rd 
Cong., Ist Sess. (July, 1973) cited by the Court in 
Girardier. 563 F.2d at 1275. 

2°In particular, see 20 U.S.C. §1232 g(a)(1)(A). 

3920 U.S.C. §1232g(b)(1) & (2); 20 U.S.C. 
§1232g(f). 
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Health, Education, and Welfare, the Court deemed that no private remedy 
existed.*! 


Circuit Judge Bright concurred with the result reached by the Court but 
differed with the reasons proffered for the decision.*” Judge Bright objected to 
the Court’s reliance on the private action versus state action distinction in Perez. 
His concern was the possibility that a state college or university would be forced 
to release a transcript to a former student whose loans had been discharged in 
bankruptcy while a private school would not have to do so under the same 
circumstances. 


Judge Bright stated that the reason for the Arizona statute in Perez being 
declared unconstitutional was its violation of the ‘“‘fresh start’’ principle of the 
federal bankruptcy laws. He considered the facts in Girardier to be vastly differ- 
ent. In finding that appellants had a “head start”’, he stated: 

A student who obtains a degree from a college acquires not only the 
present benefit of that education, but also a fund of knowledge of 
lifelong value. In other words, it is not like purchasing an article of 
consumable goods that immediately is consumed or even durable goods 
with more lasting usefulness. Instead, an education yields ever- 
continuing benefits.** 


Judge Bright also concluded that Webster had not infringed upon Section 14 
of the Bankruptcy Act. The refusal to confer any additional benefits through 
releasing the transcripts did not constitute an attempt to take affirmative action 
to collect the discharged debts within the meaning and intent of Section 14. 


Other Related Decisions 


Wilkes, Whitsett and Bergquist Decisions. Prior to Girardier, colleges and 
universities had minimal legal support for their refusal to furnish certified tran- 
scripts to bankrupt former students. While recognizing the increasing problem of 
student bankruptcies, the New York Court of Appeals in State of New York v. 
Wilkes** disallowed a bankruptcy discharge as a defense to a collection suit filed 
against a bankrupt student. The Court so concluded because the note provided 
that the loans need not be repaid if the debtor died, became disabled or decided 
to teach in specified schools. The Court ruled that these contingencies prevented 
the debts from being provable within the meaning of the Bankruptcy Act.*° 


Two bankruptcy courts were divided as to the relief to be given to student 
bankrupts. The Court in Jn re Garry Darura Whitsett®® ordered Freed-Hardeman 
College to turn over the transcript under circumstances similar to those present 





31In so concluding, the 8th Circuit referred to 337d. at 1277. 
Cort v. Ash, 422 U.S. 66 (1975); National Railroad 34363 N.E.2d 555 (N.Y. 1977). 
Passenger Corp. v. National Association of Railroad 5Section 17(a) of the Bankruptcy Act; 11 U.S.C. 
Passengers, 414 U.S. 453 (1974). §35(a). 


*?Girardier v. Webster College, 563 F.2d 1267, 361 Collier Bankr. Cases 309 (M.D. Tenn. 1974). 
1277 (8th Cir. 1977). 
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in Girardier. The bankrupt sought injunctive relief pursuant to Section 14(f)(2) 
of the Bankruptcy Act. The Court, while rejecting the applicability of Perez, 
granted the injunction on the“‘fresh start” principle recognized initially in Local 
Loan Co. v. Hunt.*’ A motion to dismiss for lack of jurisdiction filed by the 
University of Northern Colorado was sustained in Jn re Patrick Alfred Berg- 
quist.** The bankrupt student sought a certified transcript from the University. In 
upholding the motion, the Court stated that the bankrupt might appeal to the 
Board of Trustees of the University or file suit in a state court. 


Handsome v. Rutgers University. The facts in Handsome are more compel- 
ling than those in Girardier.*? Plaintiff Lynn Handsome, after attending Rutgers 
University over a period of 8 years and after borrowing $4,600.00 in educational 
loans, withdrew from the university in January of 1976 because of health prob- 
lems. Subsequently, she could not pay the required installments on the loans 
because of her medical bills. Six months later, Rutgers University obtained a 
default judgment against Handsome in a New Jersey state court for $4,991.75 
plus costs and interests. 


In April, 1977, Handsome filed a petition for bankruptcy listing assets of 
$368.85 and liabilities beyond $25,000.00, including $7,000.00 for medical ex- 
penses. Rutgers was listed as a creditor and made no objection to the discharge 
of debts in bankruptcy. Handsome was declared a bankrupt on June 13, 1977. 


Six months later in December, 1977, plaintiff filed an application to re-enter 
Rutgers. She satisfied the required academic standards but did not meet the fiscal 
requirements. Rutgers had a policy of preventing release of transcripts to and 
registration of those students who were more than three months overdue in their 
debts to the University. This policy included those students who had filed for 
bankruptcy. She could therefore neither re-enter Rutgers nor apply to a Physi- 
cians Assistant Program because she lacked a transcript. 


On January 24, 1978, Handsome filed a complaint in which she charged that 
Rutgers’ actions conflicted with the United States Constitution and the Bank- 
ruptcy Act. The U.S. District Court issued a temporary restraining order, and 
plaintiff was allowed to register. 


The initial question considered by the court was whether federal subject 
matter jurisdiction existed under either 28 U.S.C. Section 1331 or 28 U.S.C. 
Section 1343(3) and (4).*° The Court rejected the defense argument that the 
$10,000.00 requirement of 28 U.S.C. Section 1331 was not present. The Court 





37292 U.S. 234 (1934). 


State Law, statute, ordinance, regulation, custom or 
38No. 73B82 (D.Col., filed November 1, 1973). 


usage, of any right, privilege or immunity secured by 


3°Handsome v. Rutgers University, 445 F. Supp. 
1362 (D.N.J. 1978). 

4°The district courts shall have original jurisdic- 
tion of any civil action authorized by law to be com- 
menced by any person: 


(3) To redress the deprivation, under color of any 


the Constitution of the United States or by any Act of 
Congress providing for equal rights of citizens or of all 
persons within the jurisdiction of the United States; 
(4) To recover damages or to secure equitable or 
other relief under any Act of Congress providing for 
the protection of civil rights, including the right to 
vote.” 28 U.S.C. §1343(3), 1343(4) (1954). 
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concluded that the amount in controversy should be measured not by the amount 
of the discharged loans, as contended by Rutgers, but by the value of the plain- 
tiff’s right to a college education which surely exceeded this jurisdictional 
amount. The Court further ruled that, in any event, the constitutional claims 
raised by plaintiff met the jurisdictional requirements of 28 U.S.C. Section 
1343(30 and (4). 


Relying essentially on Perez v. Campbell,*' the plaintiff argued that the 
policies of Rutgers violated the ‘fresh start” purposes of the Bankruptcy Act and 
were, therefore, inconsistent with the Supremacy Clause. The Court, accepting 
this argument, noted that Perez had been interpreted to strike down a local 
ordinance suspending city workers who had filed bankruptcy” and to invalidate 
a state law withholding certification to contractors availing themselves of the 
bankruptcy laws.** The Court observed that the statute at issue in Perez was 
passed to protect judgment creditors, whereas in Handsome, the State University 
was promulgating rules designed to protect itself. Thus, this presented an even 
more compelling reason to overrule the actions of Rutgers. 


District Judge Herbert J. Stern also observed that in Girardier, the Eighth 
Circuit declined to read Perez as a bar to discrimination against bankrupts by 
private groups, in particular private colleges. The District Court, while accepting 
the Eighth Circuit’s interpretation of Perez, did not agree with the conclusion 
reached in Girardier. In a footnote to his opinion, Judge Stern wrote: 


Surely, however, a student has some sort of a property interest in his 
transcripts, which reflect time, money and hard work. This Court can- 
not agree with the Webster College Court that even a private entity may 
withhold the debtor’s property because the debt has been discharged in 
bankruptcy. Just as one might assume that a doctor could not withhold 
the medical records of a patient whose medical bills had been dis- 
charged in bankruptcy, a college should not be permitted to withhold a 
student’s transcripts. 


The Court, however, offered no authority for its view. 


Another argument advanced by Ms. Handsome was that Rutgers had 
infringed upon her rights under the equal protection clause of the Fourteenth 
Amendment. Without citing precise authority for his conclusion, Judge Stern 
ruled that the University’s classification, by including bankrupts among those 
persons who were ineligible to register for school or to receive transcripts, was 
not reasonably related to a legitimate governmental interest and thus could not 
withstand judicial scrutiny. While the state may be interested in seeking repay- 
ment of a debt, this is proscribed by Perez. Furthermore, an individual could be 





41402 U.S. 637 (1971). *3Grimes v. Hoschler, 525 P.2d 65 (Cal. Sup. Ct. 
“2E.g. Rutledge v. City of Shreveport, 387 F. 1974). 
Supp. 1277 (W.D La. 1975); Matter of Loftin, 327 So. “4445 F. Supp. at 1366; 4 Bankr. Ct. Dec. at 41. 
2d 543 (La. Ct. App. 1976). 





STUDENT BANKRUPTCIES 


denied an education for failure to meet the required academic requirements but 
not on the basis of the individual’s bankrupt status. 


As also alleged by the plaintiffs’ in Girardier, Ms. Handsome argued that 
Rutgers’ actions violated Section 14(f)(2) of the Bankruptcy Act, 11 U.S.C. 
Section 32(f)(2). Citing Girardier, inter alia, Judge Stern found that Section 14’s 
legislative history reflected an intention to prevent /egal action being taken by a 
creditor. The denial of registration and the withholding of transcripts, according 
to Judge Stern, do not constitute the kind of action designed to be prohibited 
under this Section. 


The Handsome decision was appealed by Rutgers University to the United 
States Court of Appeals. The appeal was later dismissed by stipulation of both 
parties. Thus appellate resolution of the apparent inconsistency between 
Girardier and Handsome has been averted. 


Significance of Girardier 


While Girardier provides federal appellate support for the position of col- 
leges and universities, Congress, in 1977, created legislative assistance with the 
passage of 20 U.S.C. Section 1087-3. This Section provided that ‘ta debt which 
is a loan insured or guaranteed under the authority of this part [20 U.S.C. 1070 
et seq.|”’ could be discharged in bankruptcy only if five years had elapsed since 
the loan first became due.*° The law was passed in response to an escalating 
increase in the nonpayment and discharge in bankruptcy of student loans.*° In the 


1966-1976 decade, the federal government experienced bankruptcy claims under 
the various federally insured student loan programs totalling $20.9 million. The 
incidence of such claims accelerated so rapidly that of this $20.9 million, $15.1 
million, or in excess of 72 percent, was lost in the last two and one-half year 
period.*’ 





4520 U.S.C. §1087-3 (1976). 

*°Contrasting opinions on the scope of student 
loan defaults can be found in the legislative history. 
See Hearings before the Subcommittee on Civil and 
Constitutional Rights of the Committee of the Judi- 
ciary, 94th Cong., 2d Sess., on H.R. 31 and 32, pp. 
1065-1139. 

4” According to the Statement by Hon. Edward T. 
York, Jr., Deputy Commissioner for Office Manage- 
ment, U.S. Office of Education, Dept. of Health, 
Education, & Welfare, before the Subcommittee on 
Civil and Constitutional Rights of the Committee of 
the Judiciary, U.S. House of Representatives, Jan- 


% of 
Total 


% of 
Amount Total 


$ .4 mil. 1.9 
1.0 mil. 4.8 
1.6 mil. 4 
2.8 mil. 13.4 
3.8 mil. 18.2 
6.8 mil. 32.5 


Fiscal 


Year Number 


1966-1970 348 
1971 943 
1972 = 1,342 
1973 2,259 
1974 2,914 
1975 4,559 





1976 


(ist half) 2,905 19.0 4.5mil. 255 


15,270 





TOTAL 100.00 $20.9 mil. 100.0 


uary 29, 1976 page 3 (Exhibit B), the experience of 
the federal government with bankruptcy claims under 
the various federally insured student loan programs 
has been as follows: 


As can be seen, the incidence of such bankruptcies has 
been increasing so rapidly that of the $20.9 million lost 
over the 10-year period, $15.1 million has been lost in 
the last 2-1/2 years. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW 


Section 1087-3 was repealed by the Bankruptcy Reform Act of 1978 and 
replaced by a new provision in the Bankruptcy title of the U.S. Code.** The new 
Section, 11 U.S.C. 523(a)(8), became effective October 1, 1979. It generally 
follows the current law: 


(a) a discharge under Section 727, 1141 or 1328(b) of this title does not 
discharge an individual debtor from any debt— 
(8) for an educational loan made, insured, or guaranteed by a gov- 
ernmental unit, or made under any program funded in whole or in 
part by a governmental unit or a nonprofit institution of higher 
education, unless— 
(A) such loan first became due before five years (exclusive of any 
applicable suspension of the repayment period) before the date of 
the filing of the petition; or 
(B) excepting such debt from discharge under this paragraph will 
impose undue hardship on the debtor and the debtor’s de- 
pendents. 


The coverage of the new provision is broader, including an institution’s 
own student loans as well as federal and state loan programs in addition to 
the federally insured loans covered by the earlier version. The five-year ban 
is designed to hinder those new graduates with minimal assets and consider- 
able debts from filing bankruptcy proceedings. It is expected that former 
students will make payments on their loans during this five-year period as 


well as accumulate sufficient assets to deter them from seeking a discharge 
of the debts in bankruptcy. Those former students who are not discouraged 
by 11 U.S.C. Section 523(a)(8), however, may be reluctant to institute 
bankruptcy proceedings because of the effect of the Girardier decision. 
Former students discharging their loans after the five-year period may still 
be faced with the possibility of being unable to obtain a certified transcript 
of their college endeavors. 





48P L. 95-598, adding a new section 523(a)(8) to 
Title II of the U.S. Code; further amended and cla- 
rified in 1979 by P.L. 96-56. 








Brief for Appellants in 
Handsome v. Rutgers University* 


John W. Bissell** 


[This brief was filed in the United States Court of Appeals for the Third Circuit 
on appeal from a judgment for plaintiff entered by the United States District 
Court for New Jersey in Handsome v. Rutgers University, 445 F. Supp. 1362 
(D.N.J. 1978). Since the appeal was subsequently dismissed by stipulation of the 
parties, the appellate court did not render a decision. For purposes of publication 
here, the Table of Contents, Table of Citations, Statement of Subject Matter 
Jurisdiction, and Statement of Issues Presented for Review have been deleted, 
and several portions of the body of the brief have been edited or deleted as 
indicated. Record references have also been deleted. | 


STATEMENT OF THE CASE 


History of Proceedings 


....In her Amended Verified Complaint, plaintiff-appellee alleged that she 
was improperly excluded by the defendants-appellants. . . from re-registration at 
Rutgers’ Newark College of Arts and Sciences and from receipt of transcripts of 
her prior attendance there. Plaintiff claimed that the defendants’ actions violate 
the allegedly pervasive “fresh start” policy of the Bankruptcy Act made applica- 
ble to the defendants herein by the Supremacy Clause of the United States 
Constitution (First Cause of Action); violate the injunctions against creditors of 
a discharged bankrupt set forth expressly in section 14(f)(2) of the Bankruptcy 
Act, 11 U.S.C. §32(f)(2) (Second Cause of Action); and deprive her of rights 
without due process of law (Third Cause of Action) and in violation of her rights 
to equal protection of the laws (Fourth Cause of Action) under the fourteenth 
amendment to the United States Constitution. . . . Plaintiff sought preliminary 
and permanent injunctive relief directing that she be re-registered at Rutgers and 
receive copies of transcripts of prior courses, a declaratory judgment that the 
defendants’ actions and policies were illegal under the theories set forth in her 
four Causes of Action, certification of the present cause as a class action, dam- 





*U.S. Court of Appeals, Third Circuit, Docket No. 78-1275. Permission to publish granted by the law firm of 
Pitney, Hardin & Kipp. 


**Member of the law firm of Pitney, Hardin & Kipp, attorneys for appellants, at the time this brief was written. 
Now Judge, The Essex County District Court, New Jersey. 
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ages and attorneys’ fees... . Plaintiff also sought and obtained a Temporary 
Restraining Order from the District Court enjoining the defendant Rutgers 
“from refusing to allow plaintiff to register and attend classes at Rutgers Univer- 
sity for the spring semester of 1978.” Plaintiff's application for immediate deliv- 
ery to her of transcripts reflecting her previous attendance at Rutgers was denied 
by the District Court on that same date... . . Plaintiff also filed. . . a motion for 
a preliminary injunction to compel her registration and the production of her 
transcripts.... 


On February 3, 1978, the parties submitted a Stipulation of Facts. Subse- 
quently, defendants filed an Answer to plaintiff's Amended Verified Complaint, 
and a Notice of Motion for Dismissal or Summary Judgment... . . A Supplemen- 
tary Stipulation of Facts was filed on that same date. 


On February 21, 1978, the District Court heard oral argument. During that 
argument, plaintiff withdrew her demands for money damages and for certifica- 
tion of the cause as a class action. At the conclusion of oral argument, the Court 
below rendered an oral, transcribed opinion which (subject to the terms of the 
subsequent written opinion) constituted the District Court’s findings of fact and 
conclusions of law. The District Court granted the following relief: 


(A) Judgment in favor of the plaintiff and against the defendants upon 
the First and Fourth Causes of Action of the Amended Verified Com- 
plaint. 

(B) A declaratory judgment that the policies and actions of the defen- 
dants are unconstitutional. 

(C) An injunction enjoining the defendants and their agents, servants, 
employees and persons acting in concert with them from refusing to 
release transcripts of the plaintiff's record upon the plaintiff's tender of 
the appropriate fees for production thereof. 

(D) An injunction enjoining the defendants from refusing to allow 
plaintiff to register and attend classes at the Newark College of Arts and 
Sciences of Rutgers University for the spring semester of 1978. 


Defendants immediately applied for a stay of the injunction with respect to 
transcripts (see (C) above) pending appeal. The District Court denied this appli- 
cation, but suspended the operation of that injunction until 5:00 P.M. on March 
a . 


On February 27, 1978, the defendants filed a Notice of Appeal in the District 
Court and a Notice of Motion for Expedited Appeal in this Court. 


On March 2, 1978, the District Court issued its written Opinion herein which 
was amended to reflect its corrections as to form by an Order Amending Opinion 
entered on March 6, 1978. Also on March 6, 1978, the District Court entered an 
Amendment to Final Judgment reflecting the decision set forth in its written 
Opinion that judgment was entered in favor of the defendants upon plaintiff's 
Second Cause of Action. 
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Statement of Facts 


The facts material to the applications and issues before the District Court are 
set forth in the Stipulation of Facts and Supplementary Stipulation of Facts filed 
in the Court below.... 


During the years 1968 through 1974, the plaintiff was a student at Rutgers 
University and attended classes at a division of Rutgers known as the Newark 
College of Arts and Sciences. During those years, she periodically withdrew from 
and then returned to school. During 1973 and 1974, plaintiff experienced health 
problems which interfered with her academic work. In January 1975, plaintiff was 
dismissed by Rutgers because of academic difficulties. 


Plaintiff did not have the financial means to pay entirely for her education 
at Rutgers during the years 1968 through 1974, so she applied for and received 
financial aid to enable her to attend college. One source of financial aid that 
plaintiff received was National Defense Student Loans pursuant to the National 
Defense Education Act, 20 U.S.C. § 421 et seq., and a second, later source was 
National Direct Student Loans pursuant to 20 U.S.C. § 1087aa et seg. Those 
loans are referred to collectively hereafter as NDSL loans. Plaintiff received the 
first of her NDSL loans in October 1969, and the last of them in September 1974. 
Advances pursuant to those loans totaled $4,600. When plaintiff applied for and 
received each of her NDSL loans, she allegedly intended to repay those loans as 
they became due. 


NDSL loans are made pursuant to a program whereby the United States 
appropriates and provides money to be loaned to needy students, and the college 
or university participating in that program provides funds equal to one-ninth of 
the federal funds or 10% of the total. The university administering a fund for the 
making of NDSL loans is charged with the collection of loans previously granted. 
See 45 C.F.R. § 144.41.* The university’s fund is a revolving loan fund which is 
accordingly replenished by collections made of previous loans. See id. §§ 144.6 
and 144.8. Thus the collection of outstanding loans makes available for future 
lending funds which would not be available if uncollected. Such collected funds 
which thus become available for re-lending are additional to those funds supplied 
by the United States. Furthermore, the United States considers a given univer- 
sity’s collection record on outstanding NDSL loans in reaching its determination 
both as to the level of lending which it will assign to that university and also the 
amounts which it will contribute to that university for the succeeding fiscal year. 
See 45 C.F.R. § 144.6(h). 





*The applicable federal regulations were revised 
in part and renumbered in November, 1976. The cur- 
rent text and numbering of these regulations is pres- 
ently found at 41 Fed. Reg. 51946 et seq. References 
hereafter will be to the C.F.R. citation only. 
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As of the end of February 1978, NDSL loans to an additional 23 Rutgers 
students were cancelled* because of their bankruptcies. The principal amounts of 
those loans totaled $30,581.05. The cancellation of the plaintiff's loan, if added 
to that amount, would mean an additional $4,600.00. Thus, the updated cumula- 
tive figures. . . as of the end of February 1978, were 50 NDSL borrowers with 
total balances cancelled because of bankruptcy in the amount of $56,946.05, not 
including the $4,600.00 in NDSL loans to the plaintiff. 


Subsequent to the plaintiff's dismissal from Rutgers in January 1975, she was 
allegedly unable to make payments on her NDSL loans because of additional 
substantial financial obligations and insufficient assets to pay her debts. Although 
there are regulatory provisions for further extensions of a student’s time for 
making payment on the loans “due to extraordinary circumstances such as pro- 
longed illness or unemployment,” see 45 C.F.R. § 144.34(b), the plaintiff never 
applied for any extension of time to make payments on any of her NDSL loans 
received from the defendant Rutgers. 


Plaintiff defaulted and never made any payments to Rutgers on her NDSL 
loans, and the same became delinquent; whereupon the balance due on said loans 
was accelerated and payment in full was demanded. Defendant Rutgers insti- 
tuted suit against plaintiff on her NDSL loans and on July 16, 1976 Rutgers 
recovered a judgment against plaintiff in the Superior Court of New Jersey for 
$4,991.75 plus interests and costs. This judgment was obtained by default and the 
action was not contested by the plaintiff in any way. 


On April 12, 1977, plaintiff filed a verified petition in bankruptcy in the U.S. 
District Court for the District of New Jersey. . . . Rutgers is listed as a creditor 
for the plaintiff's NDSL loans in the amount of $5,000. Also listed as a creditor 
is the Rutgers University Bookstore in the amount of $270 due upon the plain- 
tiff’s charge account. Plaintiff’s petition listed liabilities of over $25,000, of which 
$7,000 was for medical expenses and $12,500 was for student loans. Plaintiff’s 
total assets listed in the petition were $368.85. Rutgers did not file a complaint 
objecting to discharge of the obligations of plaintiff which were listed in her 
petition for bankruptcy. On June 13, 1977 [the] Bankruptcy Judge. . . issued an 
Order of Discharge of Bankrupt. 


In or about January 1977, plaintiff applied for admission to, and was ac- 
cepted for admission and registered at Essex County College in Newark. Plaintiff 
was not requested to present to Essex County College a transcript of her prior 
education at Rutgers as a prerequisite to her admission or registration at Essex 
County College. Thus, plaintiff did not seek and was not accorded any credit at 
Essex County College for courses she had previously taken at Rutgers. Plaintiff 
attended Essex County College from approximately January through June, 1977. 
She registered for and took two biology courses, for a total of eight credit 
hours... . 





*In this context the term “cancelled” does not from an accounting standpoint, no longer carries such 
mean that defendant Rutgers is excusing or releasing loans among its assets as notes receivable. Other rec- 
the debt of a bankrupt; rather it means that Rutgers, ords of such loans are maintained, however. 
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In December 1977, plaintiff applied for readmission to the Newark College 
of Arts and Sciences, and on December 24, 1977 she received a letter... in- 
forming her that the Scholastic Standing Committee was allowing her readmis- 
sion on probation, under conditions set forth therein. The readmission of a 
student such as the plaintiff to Rutgers’ Newark College of Arts and Scieiices is 
an academic decision made by that college’s Scholastic Standing Committee, a 
completely separate entity from the offices of either the Registrar or the Bursar. 
Neither as a matter of general practice, nor in the present case, was the Scholastic 
Standing Committee aware of any outstanding debts or similar impediments to 
the registration of a readmitted student such as the plaintiff. Scholastic admission 
and registration are two separate prerequisites to enrollment. 


On or about January 5, 1978, plaintiff attempted to register for classes at 
Rutgers for the spring semester of 1978. She was advised by the Bursar’s Office 
and by a telephone call from there to the defendant Dorice Ornstein that a “Place 
Hold” notice against her registration and the release to her of academic tran- 
scripts had been placed by Rutgers because of her unpaid NDSL student loans. 
The defendant Ornstein administers the collection of NDSL loans and is the 
person who signed the ‘Place Hold”’ notice. Plaintiff was denied registration 
because of the ‘“‘hold”’ on her registration and transcripts due to her unpaid NDSL 
loans. 


It is the uniform policy of the Division of Accounting and Business Services, 
in which Division the defendant Ornstein is employed, that when any account 
administered by that Division (including but not limited to NDSL accounts) 
becomes past due for a three-month period or more, that Division places a 
“‘hold” on the registration and transcripts of the debtor, which is removed only 
when that obligation is cleared. Rutgers will not register or release the transcripts 
of anyone who is subject to such a “hold,” and satisfaction of the debt involved 
removes the “‘hold.” This policy is consistent with the recommendations of HEW 
in its manual supplied to universities for the administration of NDSL loans. 


Upon receipt of a notice of bankruptcy, the Division of Accounting and 
Business Services checks to see if a “hold” has already been placed upon registra- 
tion and transcripts of the individual involved. As is customarily the case, a 
“hold” against registration and transcripts was already in existence as to the 
delinquent NDSL account of the plaintiff, when Rutgers received notice of her 
1977 bankruptcy. The “‘hold”’ is instituted as to delinquent accounts, without 
regard to whether or not a bankruptcy is involved. It is not and never has been 
the policy of Rutgers to place a “hold” upon either registration or transcripts of 
a student merely because of a discharge in bankruptcy. 


It is the policy of Rutgers to require, if possible, that a student with outstand- 
ing debts pay them in full before being allowed either to re-register or to obtain 
transcripts of a school record. On a case-by-case basis, Rutgers will from time to 
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time permit a student to register or receive transcripts if part payment of out- 
standing debts is made and an arrangement to satisfy the balance is reached. 


At the time of her attempts to register in January 1978, the Office of the 
Registrar for the Newark College of Arts and Sciences had in its files ‘‘Place- 
Hold”’ notices concerning the plaintiff's delinquent NDSL account and concern- 
ing her overdue charges at the Rutgers University Bookstore. Plaintiff has made 
no efforts or arrangements to pay either presently or in the future any of her 
obligations which are the subject of the aforesaid ‘“‘hold”’ notices. 


Plaintiff represents that she desires to work in the medical field and has 
applied for admission to Physician’s Assistant Programs at other educational 
institutions. Apparently she must submit her transcripts from Rutgers University 
to these institutions in order to be considered for admission to these programs. 


Beginning on or about January 18, 1978, classes commenced at the Newark 
College of Arts and Sciences for the spring semester of 1978. Plaintiff obtained 
the permission of the individual professors teaching the courses which she wanted 
to take to attend their classes from the outset, despite the fact that as of that time 
she was not officially registered with the University. As a result of obtaining this 
permission, plaintiff has attended such classes since the commencement of the 
spring semester (with the exception of the Chemistry Lab, which she began 
attending after her registration was accomplished, pursuant to the order of the 
District Court on approximately January 27, 1978). 


. .. Lynn Handsome is not taking an NDSL loan to finance her education 
in the present semester at Rutgers. Upon her registration, pursuant to the Dis- 
trict Court’s Order, on January 27, 1978, she arranged for the payment of her 
present tuition and fees by making a partial payment of $269.00 in the form of 
a personal check and arranging for deferred payments of the balance of $190.00 
by means of payment of $95.00 due on both February 15 and March 1, 1978. 
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ARGUMENT 
I 


The District Court Erroneously Determined That There 
Is Federal Subject Matter Jurisdiction Under Either 
28 U.S.C. § 1331 or 28 U.S.C. § 1343(3) and (4) 


* * * * 


Il 


The Conduct of the Defendants 
Does Not Violate the Bankruptcy Act 


In her First and Second Causes of Action, the plaintiff asserted that she has 
certain rights under the Bankruptcy Act, and that defendants are acting in dero- 
gation of those rights. The plaintiff's theory is that her discharge pursuant to 
sections 14 and 17 of the Bankruptcy Act, 11 U.S.C. §§ 32, 35, eliminates not 
only her creditors’ legal recourse against her, but also (pursuant to the “fresh 
start” policy) all collateral consequences of her unfulfilled obligations. Specifical- 
ly, she contends that her discharge prohibits her creditors, including the defen- 
dant Rutgers, from refusing to accede to her desires until she makes arrange- 
ments to satisfy her outstanding indebtedness. There is no basis whatsoever for 
such a contention in either the language or the legislative history of the Bankrupt- 
cy Act. The District Court so determined in ruling that the defendants had not 
violated the specific applicable provisions of the Bankruptcy Act. The court 
below erred, however, in holding that defendants were liable to plaintiff because 
their conduct violated the ‘fresh start’? policy of the Bankruptcy Act, although 
not its specific provisions. 


Prior to 1970, the sole effect of a discharge was to provide a valid defense 
in a law suit brought to enforce the debt. See, e.g., Kesler v. Department of Pub. 
Safety, 369 U.S. 153, 170 (1962); Girardier v. Webster College, supra, 563 F.2d 
at 1271-72. Creditors were free to take a wide variety of actions aimed at inducing 
debtors to make payments on their discharged debts or to make promises which 
would revive such debts. Some creditors went so far as to sue the debtor in the 
hope that the debtor would fail to affirmatively plead the discharge as a defense 
and thus subject himself to the possibility of a judgment. See Girardier v. Webster 
College, supra, 563 F.2d at 1271-72. 


The 1970 amendments to the Bankruptcy Act did ‘“‘not effect any startling 
changes” in this state of affairs. 2 [1970] U.S. Code Cong. & Ad. News 4156, 
4159-60. Their purpose is clearly set forth in the legislative history: 


Under present law creditors are permitted to bring suit in State courts 
after a discharge in bankruptcy has been granted and many do so in the 
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hope the debtor will not appear in that action, relying to his detriment 
upon the discharge. Often the debtor in fact does not appear because of 
such misplaced reliance, or an inability to retain an attorney due to lack 
of funds, or because he was not properly served. As a result a default 
judgment is taken against him and his wages or property may again be 
subjected to garnishment or levy. All this results because the discharge 
is an affirmative defense which, if not pleaded, is waived. 
[Section 14(f)(2)] is meant to correct this abuse. 


Id. at 4156. Congress fashioned a precise remedy for a specific abuse, by prohib- 
iting the institution of law suits to enforce discharged debts. There is no indica- 
tion whatsoever in the history or purpose of the 1970 amendments that Congress 
intended them to have any broader impact. 


The specific language chosen by Congress clearly indicates its intent: 


An order of discharge shall. . . enjoin all creditors whose debts are 
discharged from thereafter instituting or continuing any action or em- 
ploying any process to collect such debts as personal liabilities of the 
bankrupt. 


Bankruptcy Act § 14(f)(2), 11 U.S.C. § 32(f)(2). The word ‘‘action” is always 
associated with the judicial machinery. ‘‘Process”’ is also a term of art, denoting 
“activation of the formal legal machinery of a government.” Girardier v. Webster 
College, supra, 563 F.2d at 1273. The language of the 1970 amendments does not 
contain the slightest suggestion that the discharge provisions were intended to 
operate outside of this limited context. 


Thus, the current effect of a discharge is still a limited one—it serves only as 
a bar to all future legal proceedings for the enforcement of the debt. See Girardier 
v. Webster College, supra, 563 F.2d at 1272; 1A W. Collier, Bankruptcy 4 17.27 
(14th ed. 1976). Sections 14 and 17 do not affect in any way the debtor’s obliga- 
tion upon the debt, nor do they prohibit informal means to induce the debtor to 
make payments or to revive the discharged obligation. See Girardier v. Webster 
College, supra, 563 F.2d at 1272. ‘The theory is that the discharge destroys the 
remedy, but not the indebtedness... .°’ Zavelo v. Reeves, 227 U.S. 625, 629 
(1913) (emphasis added). 


Section 14, as amended, states only that creditors shall be “‘enjoin[ed] 
.. . from’ engaging in certain conduct.° It does not impose any affirmative 
duties on creditors. The Act enables debtors to have a “fresh start,” but it has 
never compelled the bankrupt’s creditors to provide that ‘“‘fresh start.” A dis- 
charge is a shield and not a spear. See Aiken v. Bank of Georgia, 113 S.E.2d 405, 
407 (Ga. Ct. App. 1960). Thus, the specific language of the Bankruptcy Act 
provides no basis for forcing Rutgers, as a creditor, to reinstitute a relationship 
with the plaintiff-debtor. 





*Section 14(f)(2) is an injunctive provision prohi- it can have a quasi-criminal impact and should be 
biting certain conduct. Because creditors are subject _ strictly construed. 
to contempt proceedings for violation of that section, 
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In July, 1976, before the commencement of plaintiff's bankruptcy proceed- 
ings, Rutgers obtained a judgment for the unpaid NDSL loans previously ob- 
tained by plaintiff. Because Rutgers has never instituted “any action” or em- 
ployed ‘‘any process” to collect or otherwise enforce its judgment against the 
plaintiff, its ““hold’’ policy does not violate either the discharge provisions of the 
Bankruptcy Act or the specific language of the plaintiff's discharge. In fact, 
Rutgers has taken no affirmative action of any kind with respect to its judgment 
after learning of plaintiff's bankruptcy. Nor has Rutgers taken steps to prevent 
the plaintiff from enjoying the “‘ever-continuing benefits’® of the unpaid-for 
education which it conferred upon her. The University has merely declined to 
confer any additional benefits. Certainly it cannot be said that mere refusal to 
register the plaintiff or to release her transcripts amounts to “activation of the 
formal legal machinery of a government”’ so as to bring Rutgers within the 
proscription of Section 14. 


Moreover, the mere fact that Rutgers is a state university does not convert 
each one of its policies or actions into the ‘“‘formal legal machinery of a govern- 
ment.” In determining its policies concerning the denial of registration and 
transcripts to students who have outstanding debts to the University, Rutgers is 
not guided, bound or directed in its actions by any statute or regulation promul- 
gated by any legislative or regulatory arm of the State of New Jersey. Nor is 
Rutgers exercising any traditional governmental function or attribute of sover- 
eignty. See Parks v. “Mr. Ford’’, 556 F.2d 132, 138-39 (3d Cir. 1977) (en banc). 
Rutgers is acting solely in its capacity as an institution of higher education, 
applying a policy promulgated by its own administration, in the same manner as 
any private university, to administer, promote and protect both its own fiscal 
integrity and a student loan program vital to needy students. 


The District Court correctly held, and the plaintiff conceded at oral argu- 
ment, that the defendants’ practices do not violate the discharge provisions of the 
Bankruptcy Act. In the words of the District Court opinion: 


Finally, plaintiff levels a statutory challenge to defendant’s prac- 
tices, claiming that they violate section 14(f) of the Bankruptcy Act, 11 
U.S.C. §32(f) (Supp. 1977), which provides that: 


An order of discharge shall— 


(2) enjoin all creditors whose debts are discharged from there- 
after instituting or continuing any action or employing any 
process to collect such debts as personal liabilities of the bank- 
rupt. 


Plaintiff would have the Court equate the phrases ‘“‘any process’’ and 
“‘action’”’ with the actions which are challenged here. However, it is 
clear from the legislative history of this provision, that the sole purpose 





°Girardier v. Webster College, supra, 563 F.2d at 
1277 (concurring opinion). 
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of this section is to prevent creditors from taking /egal actions against 
creditors; it does not proscribe actions which fall short of that. See 
Girardier v. Webster College, supra, at 1272-73; Wood v. Fiedler, 548 
F.2d 216, 219 (8th Cir. 1977); 1 A Ce‘lier, Bankruptcy, 414.69 (14th 
Ed. 1976). 


This should have ended the inquiry, and judgment should have been entered for 
the defendants at this point. Nevertheless, the District Court subjected the defen- 
dants’ practices to a second level of scrutiny and decided, in the face of the precise 
language and long-settled history of the purposes and effect of the discharge 
provisions, that the defendants’ practices violate the “policy” of the Bankruptcy 
Act. 


The sole justification offered by the District Court and the plaintiff for this 
novel two-tier approach is a Supremacy Clause theory apparently derived from 
Perez v. Campbell, 402 U.S. 637 (1971) and the post- Perez lower court decisions 
in Rutledge v. City of Shreveport, 387 F. Supp. 1277 (W.D. La. 1975), appeal 
dismissed, No. 75-1775 (Sth Cir., Sept. 14, 1976), Grimes v. Hoschler, 525 P.2d 
65 (Cal. Sup. Ct. 1974) and Jn re Loftin, 327 So. 2d 543 (La. Ct. App. 1976). In 
essence, the premise of the ruling below is the notion that the Supremacy Clause 
somehow expands the scope of the Bankruptcy Act and makes it more binding 
on the states than on private individuals. 


The Supremacy Clause itself certainly does not provide a basis for dis- 
tinguishing between public and private creditors. On its face, it is addressed to 
both states and private individuals, making no distinction between them: 


This Constitution, and the Laws of the United States which shall be 
made in Pursuance thereof; and all Treaties made, or which shall be 
made, under the Authority of the United States, shall be the supreme 
Law of the Land; and the Judges in every State shall be bound thereby, 
any Thing in the Constitution or Laws of any State to the Contrary 
notwithstanding. 


U.S. Const. art. VI. The Framers of the Constitution did not perceive a distinc- 
tion: 


But it is said that the laws of the Union are to be the supreme law 
of the land... . . If individuals enter into a state of society, the laws of 
that society must be the supreme regulator of their conduct. If a number 
of political societies [the states] enter into a larger political society, the 
laws which the latter may enact, pursuant to the powers intrusted to it 
by its constitution, must necessarily be supreme over those societies, 
and the individuals of whom they are composed. 


The Federalist No. 33 (A. Hamilton) (emphasis in original). 


The Supreme Court has long recognized that the Supremacy Clause binds private 
individuals as well as states: 
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The United States is a government with authority extending over the 
whole territory of the Union, acting upon the States and upon the 
People of the States. 


Tennessee v. Davis, 100 U.S. 257, 263 (1880). 


The government of the nation and the government of the states are each 
alike absolute and independent of each other in their respective spheres 
of action; but the former is as much a part of the government of the 
people of each state, and as much entitled to their allegiance and obedi- 
ence as their own local state governments—“the Constitution of the 
United States and the laws made in Pursuance thereof” being in all cases 
where they apply, the supreme law of the land. 


White v. Hart, 80 U.S. (13 Wall.) 646, 650 (1872). See also Pollard v. Hagan, 44 
U.S. (3 How.) 212, 224 (1845). 


Accordingly, the Court below erred in stating that “‘it is the state—and not 
private parties—which is limited by the Supremacy Clause.” In effect, the district 
court has held that federal statutes mean one thing for the states and another for 
private individuals. The defendants respectfully submit that the Supremacy 
Clause does not authorize an approach which would bind private individuals only 
to “the letter of law,’’ but would compel the states to comply with the unlimited 
reach of every vague policy which various judges may discern in federal statutes. 


The issue before this Court is solely one of statutory construction’—either 
the type of conduct under consideration in this case is permissible under the 
discharge provisions of the Bankruptcy Act or it is not. Consideration of the 
“fresh start” policy of the Act should take place only at the time of interpreting 
the discharge provisions. There is no basis in reason or in law for looking to the 
“fresh start’’ policy again, as a separate basis of liability, after the scope of the 
discharge provisions has been determined in the light of that policy. 


Judge Stern himself recognized that it ‘‘would be a strange doctrine of law 
which would require individuals to read legislative history and take the pulse of 
the Congress and to obey what the Congress would say in the situation rather 
than what they have said” and that “indeed it may be ‘anomalous’ to treat private 
creditors differently from public creditors.”” Nevertheless, the court below felt 
that the Supremacy Clause required application of that “strange doctrine” to the 
states although not to individuals. The District Court’s analysis, triggered by 
“state action’”’ notions imported from the fourteenth amendment, involves two 
steps: (1) statutory construction; and (2) application of “the policy” of the 
federal statute, without reference to or guidance from its language. In effect, 
each individual judge would be given, under the second step, unbridled discre- 





Statutory construction is the key to the Supre- Supremacy Clause is essentially a... process of 
macy Clause analysis of Perez v. Campbell, a402 U.S. first ascertaining the construction of the two 
637, 644 (1971): statutes and then determining the constitutional 

Deciding whether a state statute is in conflict question whether they are in conflict. 
with a federal statute and hence invalid under the 
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tion to make his selection from the various policies underlying federal statutes, 
and to fashion therefrom new rules to govern situations for which Congress has 
already clearly provided the rules, as determined in the first step.® 


The present case is a prime example of the impropriety and danger of such 
an approach. Although the language and legislative history and policies of Sec- 
tions 14 and 17 clearly delineate the limited effect of a discharge in bankruptcy, 
and the District Court held that Section 14(f)(2) was not being violated by the 
defendants herein, that court nevertheless felt free to proceed further and to 
fashion a new and potentially unlimited meaning for discharges by focusing on 
one of the many overall policies of the Bankruptcy Act. It is true that one of the 
purposes of the Bankruptcy Act is to give the debtor a “fresh start,” a new 
opportunity in life.? But that does not mean that judges may engraft onto the 
Bankruptcy Act every conceivable mechanism for furthering that goal. See Girar- 
dier v. Webster College, supra, 563 F.2d at 1274-75. The “fresh start’ policy 
co-exists with a number of weighty countervailing considerations for the protec- 
tion of creditors.'° The discharge provisions, enacted in the light of these conflict- 
ing purposes, clearly reflect the limited extent to which Congress was prepared 
to go in order to effectuate the “fresh start”’ policy. In considering the nature and 
effect of a discharge, courts should not nullify the specific limitations which 
Congress placed upon that remedy. See United States v. Sisson, 399 U.S. 267, 
297-98 (1970); Girardier v. Webster College, supra, 563 F.2d at 1275. 


Analysis of the discharge provisions of the Bankruptcy Act should focus 
upon the type of activity rather than the individual engaged in that activity. The 





SAnother major objection to the District Court’s 
approach is the practical problem posed when two or 
more federal statutes are involved, and their supposed 
policies conflict. In the present case, for example, the 
District Court would have the defendants avoid col- 
lection practices which purportedly impinge on the 
“fresh start” policy of the Bankruptcy Act. The Na- 
tional Defense Education Act and the regulations 
thereunder, on the other hand, seem to mandate such 
collection practices. See note 17 infra. 

°See, e.g., Local Loan Co. v. Hunt, 292 U.S. 234, 
244 (1934). 

See 1A W. Collier, Bankruptcy § 14.02[1] (14th 
ed. 1976) (‘“‘The primary purpose of bankruptcy 
statutes is the collection and distribution of the debt- 
or’s estate to his creditors. The discharge of the bank- 
rupt is a secondary purpose....”’). It has been 
variously held that the purpose of the Bankruptcy Act 
is to: (1) benefit creditors by making all the pecunia- 
ry means and property of the bankrupt available to 
their payment, see Gochenour v. Cleveiand Terminals 
Bldg. Co., 118 F.2d 89 (6th Cir. 1941); (2} protect the 
interest of creditors, see Coulter v. Blieden, 104 F.2d 
29 (8th Cir.), cert. denied, 308 U.S. 583 (1939); 
(3) establish a uniform system of bankruptcy 


throughout the United States, and place the bank- 
rupt’s property, wherever located, under the control 
of the court, for the purpose of determining the status 
of the bankrupt and the settlement and distribution of 
his estate, see West v. Empire Life Ins. Co., 242 F. 605 
(W.D. Wash. 1917); (4) subject all property of the 
bankrupt to the payment of his debts, see In re Segal, 
221 F. Supp. 282 (N.D. Tex. 1963), aff'd, 336 F.2d 298 
(Sth Cir. 1964), aff’d 382 U.S. 375 (1966); In re Good- 
son, 208 F. Supp. 837 (S.D. Cal. 1962); (5) administer 
the estate of the bankrupt in a fair and orderly 
manner, and to distribute the bankrupt’s assets or 
property of every kind among his or her creditors, 
see Gochenour v. George & Francis Ball Founda- 
tion, 35 F. Supp. 508 (S.D. Ind.), aff'd, 117 F.2d 259 
(7th Cir. 1940), cert. denied, 313 U.S. 566 (1941); 
(6) secure for creditors as well as bankrupts the effi- 
cient and fair administration of estates, see In re Wes- 
ley Corp., 18 F. Supp. 347 (E.D. Ky. 1937); 
(7) insure notice to creditors, see Wyser v. Estrin, 129 
N.Y.S. 2d 487 (Sup. Ct. 1954), appeal dismissed, 136 
N.Y.S.2d 744 (App. Div. 1955); and (8) preserve all 
liens except those expressly declared void, see Straus 
v. Fidelity & Deposit Co., 143 S.C. 422, 141 S.E. 683 
(1927). 
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nature and effect of a discharge should not turn on the fortuitous circumstance 
of whether the particular creditor happens to be a state university. Any other 
interpretation would clearly contravene the constitutionally-mandated policy of 
uniformity in the bankruptcy laws, see U.S. Const. art. I, § 8; Perez v. Campbell, 
supra, 402 U.S. at 656, and would give debtors greater rights against public 
creditors than against private creditors, a result which could hardly have been 
within the contemplation of Congress.'! See Girardier v. Webster College, supra, 
563 F.2d at 1277, where Judge Bright stated in his concurring opinion: 


Given the facts of this case, the private action versus state action distinc- 
tion is not warranted by Perez v. Campbell. . . and its use may lead to 
inconsistent results, depending upon whether the creditor college is a 
public or private institution. 


[T]he Court’s rationale could lead to the anomalous result that a state 
school is obligated to furnish transcripts to a bankrupt former student 
but, until he or she pays the discharged educational loan, a private 
school is not. 


Indeed, examination of the discharge provisions reveals that they are di- 
rected to all creditors, private or otherwise. Everyone is prohibited from engag- 


ing in certain specified conduct: instituting actions or employing process. If 
Congress had intended to differentiate between the types of creditors in addition 
to the types of conduct, it certainly would have done so, as it did in many other 
provisions of the Act. See, e.g., Bankruptcy Act § 64a, 11 U.S.C. § 104a. There- 
fore, there is no principled basis for holding that private creditors may take 
informal steps to induce payment of discharged debts, but alleged public credi- 
tors may not. 








"In considering the intent of Congress, the Court 
should not overlook the fact that it is assessing the 
impact of a discharge on a particular type of debt—a 
federally-financed student loan. Such loans are issued 
on a vast scale throughout the country at private and 
state universities alike, and involve a substantial in- 
vestment of public funds. The desirability of a uni- 
form rule with respect to the effect of discharges on 
such loans is plain. See Clearfield Trust Co. v. United 
States, 318 U.S. 363 (1943). See also Yiatchos v. Yiat- 
chos, 376 U.S. 306 (1964); Free v. Bland, 369 U.S. 663 
(1962); Wissner v. Wissner, 338 U.S. 655 (1950). The 
plaintiff's theory would subject identical transactions 
to great diversity in result, depending on the vagary of 
whether the institutional creditor is a private or state 
university. Moreover, the plaintiff's theory would 


leave the state university with fewer means of protect- 
ing its student loan programs and other finances than 
the private educational institution. Such an approach 
is clearly inimical to the administration and integrity 
of the NDSL program, and should not be counte- 
nanced by this Court. Both the Bankruptcy Act and 
the acts establishing the national student loan pro- 
gram dictate that all university-lenders be subjected to 
the same standards. Since private universities may 
refuse to accede to the desires of discharged student- 
debtors who refuse to pay or arrange to pay delin- 
quent debts, see Girardier v. Webster College, supra, 
there is no basis for compelling the defendant Rutgers 
to act differently. See Op. of Att’y. Gen. of N.Y., 
Nov. 22, 1977. 
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Perez v. Campbell and its progeny are easily distinguished from the present 
case, and thus hold no precedential value. In the first place, the state was not in 
the position of a creditor in the Perez line of cases.'* In fact, the state had no 
interest at all in the underlying transactions which had given rise to the private 
debtor-creditor relationship. In Rutledge and Loftin, municipalities flatly prohib- 
ited their employees from declaring bankruptcy, subjecting violators to loss of 
employment. The Supremacy Clause issue was clear: the local governments were 
attempting to penalize their employees for doing what was lawful under federal 
law. In Perez and Grimes, the state gratuitously inserted itself into a private 
debtor-creditor relationship, affirmatively interfering with the balance which had 
been established by the bankruptcy court." 


It is apparent that the courts in those cases did not consider the impact of the 
specific language of the discharge provisions on a particular debt, which is the 
issue currently before the Court.'* The court below subjected the Rutgers “hold” 
procedure to additional scrutiny under its Perez theory, even though that proce- 
dure does not offend the precise letter or the historical meaning of the discharge 
provisions. This is a gross distortion of Supremacy Clause analysis, and a com- 
pletely unwarranted extension of the Perez rationale. Perez provides no basis for 
prohibiting even an allegedly “public” creditor from exercising the full range of 
rights left open to creditors by the Bankruptcy Act. 


In fact, the plaintiff’s case flies in the face of settled law under the Bankrupt- 
cy Act. No one—including a governmental entity—is under any duty to deal with 
a discharged debtor. See Marshall v. District of Columbia Gov’t, supra, 559 F.2d 
at 729-30. A fortiori there is no such duty for “mulcted creditors,’’’> whether 
private or governmental, because they have greater reason than most to avoid 
further entanglement with the debtor. Far from being aberrational, Girardier v. 
Webster College, supra, is simply a re-affirmation of long-standing principles 
which are in no way affected by Perez or its progeny. 


Second, in the Perez line of cases, the state actively intervened in the debtor- 
creditor relationship to put the debtor in a worse position than he or she other- 
wise would have been in. Instead of leaving the parties as the bankruptcy court 
had left them, the state stepped in to deprive the debtor of a valuable asset. In 
the present case, however, Rutgers has been completely passive. Its ‘“‘hold”’ 
policy does not alter the plaintiff's post-bankruptcy status in any way. The plain- 
tiff “finds [her]self entangled with a former creditor’’!® solely because she seeks 
to renew her relationship with that creditor. Rutgers, as a creditor, is entitled to 





'2The District Court noted this important factual 
distinction between Perez and the case at bar. 

'3Miller v. Anckaitis, 436 F.2d 115 (3d Cir. 1970), 
cert. denied, 403 U.S. 910 (1971), a pre-Perez case 
cited by the plaintiff, involved a factual context simi- 
lar to that found in Perez and Grimes. Thus, the dis- 
cussion above is equally applicable to Miller. 

'4Since no creditors were involved in Perez and 





its progeny, section 14(f)(2) of the Bankruptcy Act 
was inapplicable and not even addressed therein. 
'SKesler v. Department of Pub. Safety, 369 U.S. 
153, 174 (1962). 
'©Miller v. Anckaitis, supra, 436 F.2d at 118, 
quoting Reitz v. Mealey, 314 U.S. 33, 41 (1941) 
(Douglas, J., dissenting). 
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condition that renewal on satisfaction of outstanding debts. There is a vast 
difference between such a policy and the debilitating penalties imposed on debt- 
ors described in the Perez line of cases. 


In conclusion, the conduct of the defendants does not violate the plain 
meaning of Sections 14 and 17, nor does it violate the historical meaning and 
purposes of those sections. Accordingly, the District Court clearly erred in hold- 
ing that such conduct is invalid under the Supremacy Clause because it violates 
the policy of the Bankruptcy Act, and the Final Judgment entered in favor of the 
plaintiff on her First Cause of Action should be reversed. 


iil 


The District Court Erroneously Found 
That Plaintiff's Equal Protection Rights 
Were Violated 


A. The Rutgers Policy Bears a Rational Relationship to a Legitimate Objective 
and Therefore Does Not Violate the Equal Protection Clause 


In her Third and Fourth Causes of Action, plaintiff claimed that Rutgers’ 
withholding of registration or transcripts from students who refuse to repay 
outstanding debts is in violation of the due process and equal protection clauses 
of the fourteenth amendment. The plaintiff asserted that the University’s ‘‘hold”’ 
procedures are designed to coerce satisfaction of delinquent accounts. She went 
on to argue that an incomplete educational record impairs employment prospects 
and, consequently, ability to repay the loan. She concluded that the “hold” 
procedures actually defeat their own purpose, and therefore are irrational, arbi- 
trary and capricious. The District Court rejected this approach, recognizing that 
the ‘‘hold” procedures clearly have a rational basis. Nevertheless, the District 
Court entered judgment for the plaintiff on the Fourth Cause of Action, holding 
that the defendants’ practices violate the equal protection clause of the four- 
teenth amendment. 


The District Court recognized that, because education is not a fundamental 
right, see San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 37 
(1973), and differential treatment on the basis of wealth is not a suspect classifi- 
cation, see Maher v. Roe, 45 U.S.L.W. 4787, 4789 (U.S. June 20, 1977), even a 
generous reading of the complaint could not supply a basis for subjecting the 
Rutgers “hold” policy to strict judicial scrutiny. The court below correctly noted 
that the “‘hold” policy need only bear a reasonable relationship to a legitimate 
objective. However, the District Court cited Reed v. Reed, 404 U.S. 71 (1971) in 
support of this proposition. Reed involves a standard more lenient than ‘“‘strict 
scrutiny” but more exacting than the “rational basis” test. See Craig v. Boren, 
429 U.S. 190, 210 (1976) (Powell, J., concurring); The Supreme Court, 1976 
Term, 91 Harv. L. Rev. 70, 177 (1977). The controversial “‘middle tier” standard 
of Reed has never been applied to classifications other than those based on sex 
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or illegitimacy. See, e.g., Trimble v. Gordon, 430 U.S. 762 (1977); Craig v. 
Boren, supra. Because the Rutgers “hold” policy is a purely economic classifica- 
tion, there is no basis for applying the Reed standard to the present case. 


The appropriate level of review is the “rational basis” test traditionally 
applied in the area of economics and social welfare. Essentially, the test requires 
only that the practice or classification under consideration be rationally related 
to some legitimate objective. See City of New Orleans v. Dukes, 427 U.S. 297, 
303 (1976); Dandridge v. Williams, 397 U.S. 471, 485-86 (1970). The challenged 
practice or classification is presumed to be constitutional, and the challenging 
party bears the burden of showing that it does not rest upon any reasonable basis. 
See City of New Orleans v. Dukes, supra, 427 U.S. at 303; Lindsley v. Natural 
Carbonic Gas Co., 220 U.S. 61, 78-79 (1911). The Rutgers “hold” procedure 
must be upheld “‘if any state of facts reasonably can be conceived that would 
sustain it.”” Lindsley v. Carbonic Gas Co., supra, 220 U.S. at 78. 


The plaintiff argued below that the Rutgers “hold” policy is irrational be- 
cause it precludes further education, which limits plaintiff's employment pros- 
pects and consequently her ability to repay her loans. As a matter of fact, the 
plaintiff has continued her education despite the “‘hold”’ policy—she attended 
Essex County College in 1977. Furthermore, it is obvious that plaintiff will never 
be able to demonstrate that an incomplete educational record so limits one’s 
employment prospects as to effectively preclude the repayment of his or her 
student loan. There is no demonstrable nexus between educational attainment 
and ability to repay loans. It is a matter of common knowledge that many 
individuals with little or no education manage to obtain employment and repay 
loans. Thus, there is no factual support for the plaintiff's assertion that the 
Rutgers “hold” procedures actually subvert the policy which they were meant to 
effectuate. Consequently, the plaintiff has failed to establish a foundation for the 
only irrationality she alleged in her complaint. Her burden, of course, extends far 
beyond a showing that the University’s policy is arbitrary in some respects—she 
must demonstrate that that policy is not sustained by any rational basis what- 
soever. Clearly she never met that burden, and the district court so stated. 


The plaintiff also contended below that the Rutgers “‘hold”’ policy is unrea- 
sonable because it fails to allow for any assessment of one’s ability to pay. 
Although ability to pay is obviously relevant to a determination as to whether to 
issue a loan in the first place, no rational lender would ever consider it crucial to 
his or her collection policies. Lenders are under no obligation to refrain from 
taking steps to collect debts merely because the debtor’s ability to pay is in 
question. Moreover, Rutgers has always held out to the plaintiff, as well as to 
other students, the opportunity to renegotiate the terms of the obligation in the 
event of illness or other unforeseen difficulties in meeting the repayment sched- 
ule. See, e.g., 45 C.F.R. § 144.34 (b). Even now, Rutgers asks no more than that 
the plaintiff make acceptable arrangements to repay her NDSL loans. According- 
ly, there is no factual or legal support for plaintiff's contention that the ‘“thold”’ 
policy is unreasonable for failure to take into account the debtor’s ability to pay. 
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The only distinction established by the Rutgers “hold’’ policy is between 
those who have paid their debts to the University and those who have not. 
Contrary to the plaintiff's assertion in the court below, Rutgers obviously can 
legally collect money from the latter class. Furthermore, it cannot be said that the 
members of these two classes are in a “‘similar legal status” with respect to their 
debts to the University. Accordingly, the distinction drawn by the “hold” policy 
is not arbitrary and unreasonable. 


Moreover, it is apparent that the Rutgers “hold” policy with respect to 
delinquent accounts does further a number of legitimate fiscal and educational 
objectives.'? The procedure encourages students to keep all types of accounts 
current, hopefully instilling in them a sense of order and responsibility. At the 
same time, the University is able to maintain its cash flow at adequate levels, 
which is essential to its fiscal viability and to its ability to continue to carry out 
its pedagogical and research functions. Current funds are also vital to the Uni- 
versity’s continuing programs of aid to students. Each uncollected NDSL dollar 
is a dollar not available to be reloaned to a needy (and hopefully responsible) 
future student. With respect to loans made pursuant to governmental programs, 
the “‘hold”’ procedure protects the interest of the taxpayer by making the unjust 





'7In the court below, the plaintiff argued that the 
Rutgers “hold” policy does not further a legitimate 
interest because it contravenes the purpose of the Na- 
tional Defense Education Act by preventing the plain- 
tiff from continuing her education. Plaintiff 
stated: ‘‘[T]he purpose of the National Defense Stu- 
dent Loan Act is to provide needy students with finan- 
cial assistance to enable them to obtain a degree. 45 
C.F.R. §144.1.” This argument, from this plaintiff, is 
groundless, for several reasons. First, plaintiff has not 
applied for an NDSL to continue her education, nor 
has she been denied such a loan. Rather, she received 
$4,600 in NDSL Loans in the past which she now 
refuses to repay. Thus she has no standing to proffer 
any alleged underlying purpose of the NDEA. Se- 
cond, plaintiff's theory seems to be that, because she 
once received NDSL loans, she now has a vested right 
under federal law to continue her education. She con- 
cludes that the defendants should cease “their efforts 
to collect on student loans” because those efforts are 
interfering with her “right”’ to continue her education 
to that conclusion. Again, it should be pointed out 
that the plaintiff has in fact been able to continue her 
education despite the ‘“‘hold’’ policy. Thus, the pur- 
ported interference with her supposed “right” is a 
matter of some doubt. However, even if the plaintiff 
clearly could not continue her education, her argu- 
ment would fail because there is, of course, no author- 
ity in reason or in law for the proposition that NDSL 
loans carry with them the right to continue one’s edu- 
cation until a degree is obtained, especially where the 


obligation to repay the loans has been repudiated by 
the recipient. 

Finally, plaintiff materially mischaracterized the 
regulation which she cited, which reads: 

Title IV, Part E of the Higher Education Act of 1965 
authorizes the National Direct Student Loan Program 
for the purpose of assisting in the establishment and 
maintenance of funds at participating institutions of 
higher education for the making of low-interest loans 
to students in need thereof to pursue their courses of 
study in such institutions. 

45 C.F.R. § 144.1(a) (emphasis added). Because the 
Rutgers “hold” policy promotes, rather than hinders, 
the “establishment and maintenance of funds” for 
loans, it does not conflict with the purpose of the 
NDEA. Furthermore, failure to institute a “hold” 
procedure could result in a decrease in or termination 
of future federal funding, see id. §§ 144.6(h), 144.20, 
144.41, and thus have a substantial adverse impact on 
the University’s ability to educate needy students. In 
addition to this possible consequence of lack of “due 
diligence,”’ there is admittedly a dollar-for-dollar rela- 
tionship between amounts collected on delinquent ac- 
counts and amounts available for re-lending. Accord- 
ingly, there is no factual or legal basis for the plain- 
tiffs argument that the Rutgers “hold” policy con- 
travenes the purpose of the NDEA. 

The plaintiff also contended that the “hold” po- 
licy violates 45 C.F.R. § 144.49. However, the plain- 
tiff quoted only the first sentence of that regulation in 
support of her contention. The meaning of that sen- 
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appropriation of public funds somewhat less rewarding to the delinquent. Finally, 
the withholding of services is, as a practical matter, the only effective means the 
University has for assuring that contractual obligations owed by its students will 
be carried out. Those services were intended as a quid pro quo, so a student who 
refuses to fulfill his or her part of the bargain should not be heard to complain 
if the University chooses, as a last resort, to withhold either transcripts or future 
registration. 


In the light of the foregoing, the District Court was clearly correct in finding 
that the Rutgers “hold” policy is supported by a rational basis. However, the 
court below erred in holding that the objective of the “hold’”’ procedure is imper- 
missible. Implicit in the district court’s ruling are two assumptions: (1) the sole 
purpose of the “hold” policy is to collect debts which have been discharged in 
bankruptcy; and (2) discharged debts cannot legitimately be collected. As a 
matter of stipulated fact, the Rutgers policy is directed towards all delinquent 
accounts. Consequently, it cannot be said that its sole purpose is to collect 
discharged debts. Because the plaintiff's burden is to show that every purpose of 
the “‘hold’’ procedure is impermissible, her argument cannot succeed. Further- 
more, as the defendants have established in detail elsewhere in this brief, see 
Point II supra, discharged debts can legitimately be collected by both private and 
governmental creditors. Therefore, the collection of such debts is not an imper- 
missible objective of the Rutgers policy. In general, there is no basis for the 
holding of the District Court and the assertion of the plaintiff that the Rutgers 
“hold” policy is not justified by a legitimate interest. 


Accordingly, it cannot be said that there is no rational basis for the Univer- 
sity’s policy—indeed, its justifications are many and substantial. Nor does that 
policy treat the plaintiff differently than those similarly situated. In fact, the 
plaintiff would have this Court place her in a position superior to that of other 
delinquent debtors. In general, the policy does not deprive the plaintiff of any 
right cognizable under the fourteenth amendment and there is no basis what- 





tence is grossly distorted when ripped out of context. 
The complete regulation reads as follows: 

An institution shall refrain from collection activity 
with respect to a loan in the event the borrower is 
adjudicated a bankrupt and such loan has been dis- 
charged. However, no such loan shall be written off 
until an official notice of the adjudication has been 
received by the institution. Such notification must be 
maintained in the file of that borrower to support the 
writeoff entry. If the institution receives any payment 
from a borrower subsequent to his adjudication as a 
bankrupt, it shall deposit such payment in its Fund. 
45 C.F.R. § 144.49 (emphasis added). 

It is clear that the regulation contemplates that pay- 
ment may be made on debts subsequent to their dis- 
charge in bankruptcy. Because debtors are not likely 


to make such payments gratuitously, the regulation 
obviously leaves room for institutional policies which 
might induce payment. Indeed, the history of Section 
144.49 clearly indicates that the regulation does not 
foreclose an institution’s ability to take advantage of 
provisions such as N. J. Stat. Ann. § 25:1-7, governing 
reaffirmation of discharged debts. See 41 Fed. Reg. 
51,955 (1976). Finally, the regulation must be read in 
conjunction with the preceding regulations and in the 
light of the specific injunction of Bankruptcy Act § 
14(f)(2). Such a reading reveals that ‘collection activ- 
ity” in section 144.49 refers only to the affirmative 
procedures described in 45 C.F.R. §§ 144.43-.45. Ac- 
cordingly, the Rutgers “‘hold’’ procedure is not the 
type of affirmative ‘collection activity” enjoined by 
section 144.49. 
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soever for finding a denial of due process or equal protection on the facts pre- 
sented by the plaintiff.'® 


B. Defendants’ Conduct Does Not Amount to State Action 


* * * * 


IV 


The Material Equitable and Policy 
Considerations Herein Favor the 

Defendants and Relief Should Not 
Have Been Granted to Plaintiff 


Rutgers’ policy regarding students with outstanding debts is a necessary, 
proper incentive to student borrowers not only to clear up all delinquent debts 
prior to registration or graduation, but more importantly, to develop and practice 
habits of good citizenship and fiscal responsibility by not allowing substantial 
delinquencies to accumulate in the first place. The NDSL promissory note is a 
part of each student’s contract of education with Rutgers, with the taxpayers of 
the nation and the State of New Jersey, and with future needy students to whom 
repaid loan funds can be re-loaned. A defaulting student breaches his duty to all 
of these parties, and so does Rutgers if it does not exercise due diligence to 
prevent or remedy such defaults. 


The magnitude of delinquencies in the repayment of NDSL loans cannot be 
minimized. The growth of such delinquencies at alarming rates at Rutgers is 
demonstrated by the figures in Exhibits A, B, C and D to the Stipulation of Facts. 
The recent escalation of bankruptcies on NDSL loans at Rutgers is demonstrated 
not only in those Exhibits, but in the stipulation that the dollar amount of such 
loans to students who have obtained discharges in bankruptcy more than doubled 
in the time period between June 30, 1977 and the end of February, 1978. 


The problems of delinquencies and bankruptcies affecting federally- 
sponsored loan programs are not confined to Rutgers but indeed are nationwide. 
HEW Secretary Joseph Califano has recently stated in connection with proceed- 
ings before the House Judiciary Committee, that “for a growing number of 
individuals, filing for bankruptcy is a means of taking the easy way out of indebt- 
edness for federally guaranteed student loans.”” NACUBO Business Officer 
(News Magazine of the Nat’! Ass’n of College & Univ. Business Officers), vol. 





'8The District Court did not reach the due pro- 502-03, 378 A.2d 53, 69 (L. Div. 1977); Gunther, The 
cess claim in its Opinion, Final Judgment or Amend- Supreme Court, 1971 Term—Foreword: In Search of 
ment to Final Judgment. However, that court correct- Evolving Doctrine on a Changing Court: A Model for 
ly observed that the concept of due process was not a Newer Equal Protection, 86 Harv. L. Rev. 1, 23 
really involved herein. Furthermore, the analysis of (1972). Accordingly, the District Court should have 
substantive due process claims is not divergent from entered judgment in favor of the defendants on the 
that applied to equal protection claims. See, e.g., Ar- _ plaintiff's Third Cause of Action. 
cell v. Ashland Chem. Co., 152 N.J. Super. 471, 
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11, no. 5, at 4 (Nov. 1977). Recent editorials express serious concern for the 
impact of delinquency, defaults and bankruptcy upon federally sponsored loan 
programs. Copies of those editorials, which were also annexed to defendant’s 
main Brief below are annexed hereto as Exhibits I, II and III. In a recent article 
in the New York Times, entitled ‘Students: The New Debtor Class,”’ the follow- 
ing information appeared, obtained from Leo L. Kornfeld, Deputy Commis- 
sioner of the federal government’s Bureau of Student Financial Assistance: 


As of last July [1977], 344,000 student borrowers had defaulted on their 
federally insured loans—a default rate of more than 12%, involving 
approximately $500 million dollars in principal and interest. By next 
year, Mr. Kornfeld said, the number of defaulters may reach 500,000. 
He said the problem was ‘‘overwhelming.” 


New York Times Winter Survey of Education, January 8, 1978, § 13, at 1, 14. 


Comments appearing in the Congressional Record indicate that there is a 
national problem of students declaring bankruptcy subsequent to receipt of fed- 
erally sponsored loans and thus “exercising an unintended use of the bankruptcy 
laws.”’ 4 [1976] U.S. Code Cong. & Ad. News 4713, 4731. In congressional 
hearings to consider amendment of the bankruptcy laws to deal with the impact 
of discharge provisions upon federally insured student loans, the following ap- 
pears: 


As noted previously, the Committee bill prohibits discharge in bank- 
ruptcy of a guaranteed student loan obligation for a five-year period 
after the repayment obligation starts. This provision is similar to one 
suggested by the Administration. Commissioner Bell testified before 
the Committee that student loan bankruptcies have been on the in- 
crease. From the beginning of the program through fiscal year 1972, 
these totaled 2,146 for $2.4 million. The cumulative total reached 8,969 
for $11.3 million, as of February of 1975. 


Id. at 4744. 


The above exception to discharge was ultimately passed by Congress on 
October 12, 1976, and now appears at 20 U.S.C. § 1087-3. Because of its October 
1, 1977 effective date, and because it does not apply to NDSL loans, it does not 
apply to the present case.*! However, it certainly demonstrates the congressional 
concern about the misuse of the privilege of discharge in bankruptcy to avoid 
federally sponsored student loan obligations as to which there is a strong public 
policy in support of collection. See State v. Wilkes, 41 N.Y.2d 655, 659-60, 394 
N.Y.S. 2d 849, 852 (1977). 


There can be no doubt that the eyes of the federal government, educational 
institutions participating in federally sponsored loan programs, and existing and 





*1The language and location of 20 U.S.C. § student loans (GSL) but not direct student loans 
1087-3 in the United States Code demonstrate that its (NDSL). Abuse of bankruptcy remains a real threat 
provisions apply to federally insured or guaranteed to the latter. 
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future student borrowers are on this Court and this case. Loan programs involv- 
ing substantial sums of money raised from federal and state taxpayers are directly 
involved. The governing federal regulations require diligent efforts by the uni- 
versity involved to collect outstanding loans. See 45 C.F.R. § 144.41 et seg. Every 
uncollected dollar of outstanding loans is a dollar that is unavailable for relending 
to a future student. 


For these and numerous other considerations discussed previously, the result 
reached below will have wide national repercussions and cast a chilling pall over 
the administration of federally sponsored loan programs. The orderly administra- 
tion of those funds, and the compelling public policy to promote the fiscal and 
moral integrity of student-borrowers, demand that the District Court’s rulings in 
plaintiff's favor be reversed. 


STATEMENT OF THE STANDARD OR SCOPE OF REVIEW 


. . . The standard or scope of review is whether the district court correctly 
formulated and applied legal precepts. Accordingly, with respect to all conten- 
tions herein, the scope of review is plenary. See Director, Office of Workers’ 
Compensation Programs v. O’ Keefe, 545 F.2d 337, 343 (3d Cir. 1976); United 
States v. Papercraft Corp., 540 F.2d 131, 135 (3d Cir. 1976). 


CONCLUSION 


For the reasons set forth above, defendants respectfully submit that the Final 
Judgment entered in the District Court on February 23, 1978 should in all re- 
spects be reversed; that the Amendment to Final Judgment entered in the Dis- 
trict Court on March 6, 1978 should be affirmed; and that this action should be 
remanded to the District Court with directions that judgment be entered in favor 
of all defendants dismissing the Amended Verified Complaint in its entirety. 


Respectfully submitted, 


PITNEY, HARDIN & KIPP 
Attorneys for All Defendants 


By 
JOHN W. BISSELL 
A Member of the Firm 











Memorandum: First Thoughts On 
Southeastern Community College v. Davis 


Jeffrey H. Orleans* 


[Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. sec. 794), modeled 
on Title VI of the Civil Rights Act of 1964, prohibits discrimination based on 
handicap in programs receiving federal financial assistance. With almost no legis- 
lative history, Section 504 is implemented through a variety of agency regulations 
modeled on that issued by the Department of Health, Education, and Welfar:: in 
1977. In June 1979, the Supreme Court issued a unanimous opinion construing 
that regulation, Southeastern Community College v. Davis, 99 S. Ct. 2361, which 
has raised numerous questions about the rules’ application in many areas. The 
following memorandum was prepared as a first attempt to address those ques- 
tions. } 


On June 11, the United States Supreme Court issued a rare manner of civil 
rights opinion—a decision about handicap discrimination in which all nine Jus- 
tices joined, with no separate statements of views and no suggestions of divided 
meaning or intention among the members of the Court. The broad unanimity of 
the Court’s construction of Section 504 of the Rehabilitation Act of 1973 has led 
to concern over the precise scope and effect of the Court’s ruling, to speculation 
that parts of the HEW 504 regulation may have been negated by it, and to 
concern about how our institutional responsibilities under Section 504 may have 
been changed. 


Acknowledging the hazards of any early effort to definitively interpret the 
Court’s ruling, I intend in this memorandum to provide a basis for some informed 
judgments about what the Court’s ruling did and did not purport to do, and to 
relate those judgments to our own concern for insuring compliance with Section 
504. Thus, the memorandum first offers a summary of the ruling; next it seeks to 
distinguish between those questions explicitly addressed and resolved by the 
Court, and those that it merely discussed or alluded to but did not necessarily 
dispose of; finally, it relates this new source of legal guidance to various specific 
current compliance questions under both the regulation and the NACUBO 
“Issues and Answers in Implementing Section 504”. 


It is important to preface these inquiries with a clear statement of caution. 
The Court’s language and unanimity in Davis are misleading, for both suggest a 
breadth of application that the precise holding does not necessarily support. The 





*B.A. 1967, J.D. 1971, Yale University. Special Assistant to the President, The University of North 
Carolina. Attorney, Office of General Counsel, Civil Rights Division, U.S. Department of Health, Education, 
and Welfare, 1971-74. Co-Counsel, NACUBO Section 504 Task Force, 1978-1979. 
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Court reached a consensus on very limited questions of law, arising out of a very 
narrow and clear set of facts; we should not rely on Davis to make major changes 
in our response to Section 504, absent clear basis in the holding itself for presum- 
ing those changes are now sanctioned.’ While I believe HEW’s rules and policies 
now should be revised in some respects, I also believe we can extract the appro- 
priate adjustments from the current rules without specifically repudiating them 
or otherwise engaging in noncompliance. 


It is equally important to note that the patronizing tone that occasionally 
infects the Court’s opinion should not stop us from doing “‘more than we need to” 
when we can and want to do so. The Court held that Section 504 does not require 
“affirmative action”; it certainly did not condemn voluntary efforts engaged in 
without regard to the question of statutory compliance. 


I. The Facts and Holding in Davis 


The best summary of Davis is that prepared by the Supreme Court Reporter 
of Decisions as a ‘“‘syllabus” preceding the opinion itself in the Court’s own 
published version, a copy of which is appended.” Careful reading of either the 
syllabus or the full opinion discloses that the Court narrowly defined the set of 
facts it was resolving. In this section I try to set out clearly what I believe to be 
the essence of the Court’s holding and, correspondingly, the areas in which I 
think the Court’s alluring general language goes beyond that core. 


Section 504 forbids discrimination “‘solely by reason of handicap”’ against 
“otherwise qualified handicapped individual[s].”” The Court held only that the 
incapacitating effect of a handicap with regard to a particular skill or ability may 
be considered in determining whether a person is ‘“‘otherwise qualified,’ and that 
on the facts before it Frances Davis’ hearing impairment caused her not to be an 
“otherwise qualified” applicant for Southeastern Community College’s regis- 
tered nursing program. This is a narrow holding that I believe was demanded by 
the facts before the Court, and for that reason I advise caution in applying it to 
other situations that were not before the Court. 


Two factual considerations were paramount to the Court; they represent the 
two sides of the currency of Ms. Davis’ ability to participate in Southeastern’s 
program. 


First, the Court gave wide latitude to Southeastern in equating the effect of 
handicap with disability to participate in the nursing curriculum Frances Davis 
sought to enter, based on the Court’s emphasis of that curriculum’s ‘‘clinical’”’ and 
“professional” nature. The Court did not generalize about what characteristics it 
imparts to the quoted adjectives in the abstract; instead, it identified their rele- 





'For example, the Court had no questions con- in part, ‘“‘The syllabus constitutes no part of the opin- 
cerning “barrier removal” before it, and I see nothing ion of the Court.”” When quoting from the syllabus, 
in its opinion that suggests changes in our obligations therefore, it is necessary to state clearly that the 
in that area. quoted text comes from the syllabus and not from the 

2Accompanying the syllabus at the beginning of Pinion itself. 
every Supreme Court opinion is a “‘note” which reads, 
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vance in this situation very concretely. As a “professional,” the Court apparently 
believed a registered nurse is expected by peers and members of the public to 
meet clear, high standards of competence; as a “‘clinician,” the Court believed a 
registered nurse functions in settings where his or her independent performance 
directly and importantly affects members of the public; as an applicant to a 
“‘clinical’’ and “‘professional’’ program, the Court believed Davis was competing 
for a rationed educational opportunity whose allocation, for the reasons just 
stated, was a matter of public importance outside the classrooms of Southeastern 
Community College. By the Court’s definition, therefore, admission to a ‘‘clin- 
ical” and “‘professional”’ training program must be considered from the perspective 
of its graduates’ capacities and abilities in a variety of post-graduate employment 
settings, where they will be held to a standard of competence concerning unknown 
members of the public whom their behavior will affect significantly, for good or for 
ill. 


Such programs, schooling students for such futures, obviously comprise only 
a portion of the curricula offered by institutions of higher education, even in a 
public university such as ours that deliberately devotes itself to training in a 
variety of professional fields. It is not simply that not all “professional” pro- 
grams, for example, are “‘clinical’—a city planner’s actions may not be expected 
to affect the personal well-being of an identifiable member of the public, imme- 
diately and personally, as frequently as the Court believed an operating room 
nurse’s judgment does. It is, more generally, that we offer numerous curricula 
that are avowedly not “‘clinical’’ or “‘professional’—in which, for example, a 
student’s experience is viewed primarily in terms of learning during college, and 
his or her activities seen primarily in terms of their effect on the student himself 
or his peers—or in which a major goal is not to develop specific skills or impart 
specific knowledge at all, but to develop character or creativity, or analytic ability 
or a love of learning. 


In sum, the experiences we offer our students, and our expectations for 
them, often differ from those the Court saw in Southeastern’s nursing pro- 
gram- -whether in “clinical” or “‘professional” programs or not, and regardless 
of what those differences may be. In just those ways, the Court decided a 
different case than our various programs present. That does not render inappli- 
cable to other contexts the Court’s holding that limitations caused by a handicap 
may be relevant to whether a handicapped person is ‘‘otherwise qualified” for a 
particular academic experience. It does emphasize that inquiry into how handicap 
is relevant to qualification will continue to require careful case-by-case analysis. 
Particularly in programs in the liberal arts or other disciplines that are not clearly 
“clinical’’ or “professional,” the relationship between handicap and qualification 
may be less clear than in the training of a nurse who could not hear her patients. 


Similar limits attend the Court’s view of the obverse side of the coin, its 
corresponding conclusion that Ms. Davis simply could not perform the tasks 
expected of her. Precisely because Ms. Davis was unable to do significant parts 
of what would be asked of her, it is not clear what the Court would have said 
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about students who car do essentially all of what may be asked of them, whether 
in “clinical” and “‘protessional” programs or not. 


The Court reinforced this point by emphasizing that Ms. Davis would not 
have been able to learn to perform essential tasks even given substantial curricular 
modification or other accommodation by the institution, and further, that a con- 
struction of Section 504 requiring modfication so extensive as to result in waiver of 
essential learning experinces would read into the statute an ‘affirmative action” 
mandate that it does not embody. The law means to prevent discrimination or 
exclusion based on handicap, said the Court, not to require that programs be so 
altered because of handicap as to result in substantially different and separate 
learning experiences. Indeed, the Court emphasized that Ms. Davis’ ability to 
benefit from curricular adjusiments was sufficiently limited that the modifications 
she sought would result—by definition—in her not partaking of a substantial 
portion of the ecucation otherwise deemed necessary for registered nurses. 


In effect, then, the Court held that an individual is not “qualified” for a 
nursing program, and need not be admitted to it, if she can complete it only by 
making of it something that is no longer a nursing program. That logic is obvious 
and compelling. But from Davis we know only the Court’s view that—in a 
“clinical or professional” program—Section 504 does not find an individual 
‘‘qualified”’ if his or her participation rests on curricular modification so extensive 
or fundamental as to result in a substantially separate or incomplete educational 


experience. The Court is silent as to the relationship of handicap to “‘qualifica- 
tion,” and the need for program modification, in circumstances where a milder 
form of curricular change could substantially mitigate a handicap’s effect, or 
where acquisition of particular competences is stressed far less than in a nursing 
program, or where there is far greater elective freedom or emphasis on individual 
definition of one’s own course work or inquiries. 


Finally, I want to comment on Justice Powell’s emphasis, in his discussion of 
all these points, that the content of the curricular requirements imposed by 
Southeastern represents legitimate educational decisions to which the courts 
should defer presumptively, absent strong reason to do otherwise. These refer- 
ences are ‘“‘dicta,”’ general statements of ostensible “rules” that are far broader 
than necessary to resolve the particular set of facts before the Court. Over the last 
decade the Court in such dicta has often appeared to pay special rhetorical 
deference to decisions made in higher education, but dicta by definition are not 
necessary to the logic of specific decisions and we should not rely on this friendly 
attitude in trying to parse Davis’ specific applications.° 





*My own view is that Justice Powell’s kind words 
instead serve as an analogy to a particular kind of 
finding that would be required in a race or sex discrim- 
ination case. It is settled law in discrimination cases 
that imposition of an educational or employment 
requirement that is not legitimately needed, or is 
initiated as a pretext for discrimination, may cons- 
titute a violation of anti-discrimination rules. When 
various criteria or standards are challenged, it is thus 


often necessary to demonstrate that they are bona fide 
or ‘‘job-related,”’ particularly where their exclusion- 
ary effect is higher for minorities, women, or other 
“protected” groups than for men or majority groups. 
I view the Court’s discussion of the legitimate nature 
of these requirements as simply serving the purpose of 
a finding that the course requirements Ms. Davis 
could not meet were authentic and not designed as 
pretexts to exclude her on the basis of her handicap. 
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In sum, then, the core of Davis is simply the holding that when a handicapped 
individual cannot perform substantial elements of training in a ‘‘clinical’’ or “‘pro- 
fessional” program, even with major accommodation, she is not a handicapped 
person who is “otherwise qualified” for the program pursuant to Section 504. That 
holding is, to me, so clearly right as to be tautological. But it is precisely the 
inexorability of the Court’s reasoning that makes of Davis such a potentially 
limited opinion. That certainty rests squarely on the narrowness of the facts with 
which Davis dealt, and thus illuminates the limited degree to which the Court 
needed to interpret Section 504 to resolve them. 


II. The Davis Opinion’s Effect on HEW’s 504 Regulation 
and the NACUBO ‘‘Issues’’ 


The Court went out of its way in Davis not to overturn any portion of HEW’s 
504 regulation, but rather to find inherent in those rules the interpretations of the 
statute itself that the Court thought proper. But the Court did not address a 
number of specific sections of the regulation that are ambiguous or troublesome 
and that now may be inconsistent with its interpretation of those sections it did 
construe. In the following pages I discuss the questions and issues I think most 
likely to need resolution in the coming months. 


A. The “Otherwise Qualified Handicapped” Student—Section 84.3(k)(3). 


HEW defines an “‘[otherwise] qualified handicapped person. . .[as] a handi- 
capped person who meets the academic and technical standards requisite for 
admission to or participation in the [institution’s] education program or activity 
[45 CFR 84.3(k)(3)]’’; the core of the Court’s holding is that in determining 
whether a person is “qualified,” an institution may consider the effects of 
handicap* in determining whether he or she meets the “technical” standards 
referenced here. I think that is a rather strained and artificial result—equating 
whether one is ‘‘able-bodied”’ with the import of one’s SAT scores seems to me 
exactly the kind of practice Section 504 is designed to eliminate. But at least the 
holding acknowledges the relevance of handicap more clearly than HEW may 
have before. 


The Court refers to permissible consideration of the effects of “physical” 
handicap; the regulation defines handicap to include “physical or mental impair- 
ments” [45 CFR 84.3(j)(i)]. The Court’s omission may arise only because the 
impairment before it was a physical one; in any event, we have never assumed 
that the 504 regulation requires us to accept into college programs persons whose 
mental impairments have prevented them from being able to Go college work. At 
the same time, it would be wrong simply as a matter of fact to conclude that all 





‘Section 84.42(b)(4) of the regulation prohibits tive obligations. The extent to which this scheme is 
pre-admission inquiries about handicap, except under _ still rational in light of Davis is considered separately 
certain exceptions set out in Section 84.42(c) whichin below. 
my view require assumption of remedial or affirma- 
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persons with mental impairments of the types set out in the regulation can be 
excluded from higher education programs without reference to whether they are 
“qualified”; that is, to apply the stereotype that all such persons definitionally 
lack the ‘‘academic and technical’’ qualifications necessary for enrollment. Ac- 
cordingly, it seems to me that the effects of mental impairments can and should 
be considered in exactly the same way as physical ones: bearing on the question 
of qualification, as the Court clearly permits, but not presumptively 
demonstrating a lack of qualification, the stereotype the statute is designed to 
break down. 


B. Admissions Generally—Section 84.42. 


The regulatory standard endorsed by the Court explicitly speaks to “‘admis- 
sion and participation,” language intended to exclude consideration of the ability 
to complete a chosen curriculum and then to prosper in the field for which it is 
preparation. Yet it was precisely Ms. Davis’ clear inability eventually to achieve 
such objectives—to be certified for her profession, for example, or to perform 
successfully in many areas of her chosen field—that struck the Court so force- 
fully. 


A well-made admissions decision about an applicant present any special 
circumstances always entails some consideration, however, inchoate, of “future 
success.’’ Because Davis explicitly sanctions review in admissions decisions of 
abilities and characteristics that look past ‘‘admission and participation,” on a 
case-by-case basis, we may expect HEW to scrutinize such considerations very 
skeptically, either through more detailed regulations about admissions generally, 
or through inquiry into individual decisions. Such scrutiny could intrude into just 
those areas of academic autonomy the Court apparently wishes to protect. But 
our response to Davis in this area should not invite such intrusion. Specifically, 
I believe we should not ourselves seize on more detailed or formulaic admissions 
formats as either necessary or useful for capitalizing on Davis. 


We can posit two possible forms of concern for greater explicitness about the 
elements considered in admissions decisions that might be embodied in new 
regulations. One might look for greater specificity as to those factors addressing 
success after “admission or participation,” requiring definition of characteristics 
relevant to likely success in graduating or passing certifying examinations; this 
approach would explicitly incorporate standards of performance over a wider 
time span than we have heretofore. Or one might catalogue more completely the 
range of capabilities that we do review even with regard just to “‘admission’’; that 
is, a spelling out in detail, with the same specificity and arithmetic precision we 
use for rank-in-class or SAT scores, of all the ‘‘academic and technical standards” 
we use. In sum, one might either compress expectations extending beyond 
matriculation into a standard applied at admission, or extend the breadth of 
explicit admission requirements over the full range of characteristics or potentials 
an applicant presents. 
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HEW’s incentive for seeking such changes is obvious. Use of admissions 
measures that cannot be described, articulated, and demonstrably applied fairly 
to all applicants embodies the risk of discrimination, of pretextual or ad hoc 
creation of ostensible “‘requirements”’ as excuses for excluding handicapped per- 
sons. That is not simply a hypothetical fear, and it is appropriate for institutions 
that make negative admissions decisions based on the effects of a handicap to be 
able to show that those decisions are bona fide educational decisions. But I 
believe those showings can be made on a case-by-case basis, as they are now, 
without regulations that would load our admissions procedures with great detail. 


Thus, I do not agree with current suggestions that institutions should them- 
selves initiate such changes. We have rightly sought autonomy and flexibility in 
making admissions decisions, and have relied on our ability to demonstrate that 
specific decisions have been made fairly, to avoid creating detailed admission 
formats in order to defend charges of race or sex discrimination. I see no reason 
to change this practice as to handicap discrimination simply to be able to demon- 
strate that a particular decision was made with reference to an a priori “‘stan- 
dard.” 


If a handicap really renders an applicant “unqualified” for a particular pro- 
gram, we should be able to demonstrate that lack of qualification even if he or she 
represents the first time we have had to identify an applicant’s lack of that specific 
skill as a disqualifying element. That is precisely what happened in Davis, where 


there were no extensive “‘technical’’ standards about hearing other than the nursing 
faculty’s considered collective judgment. 


Moreover, our voluntary modification of admissions standards to try to “take 
advantage of’ Davis would invite HEW to intrude into just those areas of academic 
judgment the Court so consistently speaks of leaving to our self-regulation— 
structuring curricular and admissions standards and making decisions about who 
meets them. Absent specific indication of discrimination in a particular case or 
admissions process, the extent and nature of the intrusion into academic affairs 
posed by more detailed “admissions” or “performance”’ criteria outweigh any 
gains in demonstrating fair and consistent decision-making. On the contrary. 
Creation of such standards would voluntarily restrict our capacities to make crucial 
educational decisions in just those ways we have resisted most strongly when such 
limits have been suggested from outside the academy. 


In “clinical” or ‘“‘professional’”’ programs, greater detail in admissions stan- 
dards would result in dictating very specifically who shall be “‘professionals”’ of 
various kinds. For example, one may interpret the proposals of the Association 
of American Medical Colleges, as to the skills physicians should possess, as 
requiring in effect that all physicians be able to see, hear, smell, and speak 
without impairment. Entry into professional curricula also may involve award of 
scarce seats to more numerous numbers of ‘“‘qualified’”’ applicants, a resource- 
allocation decision that is especially difficult where the public’s need for the 
occupational service is great and where public funds support training for it. 
Greater “precision” in identifying a priori admissions measures in such areas 
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would logically yield a rule automatically disfavoring, between two otherwise 
equal applicants, one whose handicap would require greater institutional expen- 
ditures. 


Similarly, it has been suggested that the Court has “‘validated”’ particular 
physical capabilities as admissions criteria in various curricula, or alternatively, 
that we should undertake to do so ourselves.° The Court’s opinion does rely on 
an informal variety of ‘‘validation,” the conclusion that all nurses are expected 
to possess certain capabilities in order to be licensed, even if many nursing 
positions never call for the use of various of those skills. But that is hardly a 
blanket endorsement of all ‘“‘physical’’ requirements for any curriculum. More- 
over, engaging in such “validation” on our own motion would involve us in a 
process having the effect of presumptively including the phrase ‘“‘able-bodied”’ as 
a qualification for a wide variety of occupations. I object to that process not 
simply because I think it will not succeed, at least not without substantial and 
costly litigation. More fundamentally, we simply should not tie our hands in an 
unnecessary effort to maintain our autonomy in considering a relatively small 
number of applicants possessing “‘handicaps”’ of varying, and often quite minor, 
effect. 


These are not simply theoretical or abstract concerns. Minute articulation of 
admissions considerations will lead ineluctably toward invarying application of 
those criteria, rather than the flexibility that now exists, for fear that admission 
of a student in one instance may lead to a charge of discrimination upon denial 


of admission to a similar applicant the next time. Professional schools that seek 
to establish a priori relationships between “qualification” and various disabilities 
that prevent applicants from accomplishing the full range of tasks generally 
desired in the profession, or from perfecting the full range of generally desired 
skills—e.g., with regard to speech impediments that would render more difficult 
an attorney’s conduct of a triali—may be particularly vulnerable to such charges; 
in such instances, it may be necessary to give up discretion in individual cases by 
adopting an invarying maximum quota for such “waivers.” 


An even more basic problem arises in programs that focus less on prepara- 
tion for careers or imparting specific skills. Particularly, where students have 
extensive latitude in defining their own objectives and curricula, there may be 
few external goals that can be invoked to yield more numerous or explicit 
requirements. Choice of students for a liberal arts program, for example, may 
consciously focus inward, in a deliberately ‘‘subjective’”’ manner, on their indi- 
vidual character, creativity, attitudes toward others, and dedication. In these 
instances, identification of “‘standards” involving physical capacities may simply 
be irrelevant, and attempts to do so would fundamentally skew the legitimate 
nature of the admissions processes in question. 





°45 CFR 84.42(b) requires that a “criterion for question . . .”; cf. 84.42(d). Predicating admission on 
admission that has a disproportionate, adverse effect | some aptitude, skill, or potential capability that an 
on handicapped persons . . . [be] validated as a predic- applicant cannot present because of his or her handi- 
tor of success in the education program or activity in cap, of course, falls literally within this text. 
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In sum, I believe the net result of attempts at more detailed rules governing 
admissions would be, first, litigation over whether various admission measures 
really were sufficiently related to legitimate educational or professional objec- 
tives, followed, second, by rigid and unvarying applications of those standards 
that were legitimized. This process would entail just those limits on educational 
discretion the Court wishes to avoid, and precisely the kinds of arbitrary and 
unnecessary limits on opportunities for handicapped persons Section 504 seeks to 
eliminate. We should resist any HEW attempts to impose such a situation; 
equally, we should continue to exercise our discretion in admissions decisions on 
a case-by-case basis, considering handicapped applicants on their individual 
merits and foregoing attempts to categorize the kinds of physical ‘“‘technical 
standards” on which their admission might turn. 


Having come this far, it is now certainly fair to ask how we should consider 
a handicap’s effect on qualification in light of Davis. It seems to me that the 
answer is disarmingly simple—and thus, as a general rule, perhaps not very 
helpful. Jn every individual case, we must identify the precise nature of the disabil- 
ity in question, the extent and likelihood that it will in fact render the applicant 
substantially unqualified, and the applicant’s comparative standing, in conse- 
quence, against other applicants. That inquiry should not be a theoretical one— 
we should act only on demonstrable, likely disqualification, and we should hold 
ourselves to strict standards—and we should be able to demonstrate to the 
applicant or to reviewing agencies what was decided, how it was decided, and 
why the decision is fair. The right to undertake such individual consideration of 
handicaps is all we really asked under 504 before Davis, it is precisely the right 
of whose exercise Davis approved, and in my view nothing in the Davis opinion 
suggests that we need engage in formal or elaborate revisions of our procedures 
in order to exercise it in the future. 


C. Academic Treatment, Adjustments, and Assistance—Sections 84.43, 44. 


A number of sections of the HEW regulation contain requirements for 
curricular accommodation or other assistance to students once admitted to aca- 
demic programs. Unlike the definition of “qualified” students at issue in Davis, 
however, careful reading of these sections shows that as written they do recognize 
the possible limiting effects of a handicap. Davis should reinforce this ‘rule of 
reason”’ in addressing these sections; unfortunately, by not adopting a standard 
that explicitly relates admission to accommodation, the Court lost a chance to be 
of any more specific assistance. 


For example, section 84.43(c) prohibits exclusion of “any qualified handi- 
capped student from any course [or] course of study ...” and section 84.43(d) 
requires operation of education programs and activities “in the most integrated 
setting appropriate (emphasis added).”’ It seems to me that Davis makes clear we 
may consider ‘‘qualification” and ‘“‘propriety” with regard to individual courses 
and classes, not simply with regard to admission generally, but I think the sec- 
tions in question have always meant that. Thus the regulation includes flexibility 
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concerning accessibility of course sections for students with mobility impairments 
or provision of in-class interpreters for students with hearing impairments (see 
NACUBO “‘Issue”’ 26)°, and provides that course waivers and adjustments are 
not necessary for ‘‘academic requirements that the [institution] can demonstrate 
are essential to the program of instruction being pursued by [the student] or to 
any directly related licensing requirement” [45 CFR 84.44(a); see NACUBO 
“Issue” 25]. 


The Court construed sections of the regulation that provide for two particu- 
lar kinds of accommodation. It noted that the requirement for academic adjust- 
ments or modifications contained in section 84.44(a) (subject to the caveats noted 
above) could not be construed to support Davis’ admission to a curriculum that 
was essentially different and separate from, and less effective than, the regular 
nursing curriculum—at least in a “clinical” and “professional” setting as dis- 
cussed in Part I. And it refused to interpret the “‘auxiliary aid” requirement of 
section 84.44(d) to support Davis’ admission to a curriculum where she would 
need extensive individual supervision that the Court construed as not required by 
section 84.44(d)(2), which states that “‘[institutions] need not provide attendants, 
individually prescribed devices, readers for personal use or study, or other de- 
vices or services of a personal nature.” (See NACUBO “Issues” 30, 31.) Again, 
I think the Court’s words emphasize the presence of a “rule of reason’”’ in 
applying these sections, as set forth in Part I. (See, e.g., NACUBO “‘Issue”’ 27 
regarding essential courses held in inaccessible sites.) 


Unfortunately, general admonitions ultimately are of little value in resolving 
close questions under these provisions, even when spoken by a unanimous Su- 
preme Court. I do repeat my cautions, stated in Part I, about the “‘clinical’”’ and 
“professional” nature of the curriculum the Court was considering, and about 
trying to delineate detailed a priori lists of ‘‘essential’”’ courses not subject to 
waivers. At the same time, I would also reiterate my earlier statement that 
decisions must be made in particular cases and we should not be afraid to make 
them—and to make them negatively, when that seems right—once we have a 
complete set of facts and opinions. 


I also want to respond to two specific questions that have been put to me in 
light of Davis. The first concerns the likelihood that providing a particular service 
going beyond that required by the regulation, or representing only one of a 
number of choices that might satisfy the regulation, might suggest to the public 
or to a court that we should be bound to continue the service notwithstanding its 
voluntary character. I think that is a legitimate concern, perhaps more “‘political”’ 
than “legal” but reflecting the administrative agencies’ tendency to expect insti- 
tutions not to stop providing any service once we have begun it. At the same time, 
that possibility would not impel me to scale down a service except where it 
represented a substantial commitment of resources that I could anticipate having 





Issues and Answers for Implementing Section 
504,”" 13 NACUBO Business Officer, Number 1, 
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to withdraw anyway at some early date. The second question concerned continu- 
ation of accommodations or adjustments for students who were admitted without 
knowledge of the effects of their handicaps in obedience to the “‘pre-admission” 
inquiry prohibition. While such students should not be: denied continued enroll- 
ment, I think Davis permits fairly close review of the :nodifications and aids that 
are to be available to them. 


D. Pre-Admission Inquiries—Sections 84.42(b)(4), (c). 


Section 84.42(b)(4) prohibits pre-admission inquiries as to handicap except 
as part of affirmative or remedial efforts as to which the language in the regula- 
tion, in my view, in effect requires admissions of actual discrimination [cf. Section 
84.42(c)]. At the same time, the regulation does permit post-admission inquiries; 
many institutions have successfully obtained information about handicap by mak- 
ing inquiry at the time notices of acceptance are sent. NACUBO “Issue” 22 
addresses this issue thoroughly and provides language for pre-admission inquiries 
that I believe is consistent with the thrust of the regulation but is not tantamount 
to admitting past discrimination. 


I believe the logic of the Davis opinion completely vitiates any outright ban 
on pre-admission inquiries. Rather, it seems clear that if an institution can con- 
sider the relevant effect of a handicap in determining whether an applicant is 
qualified, it should be able to ask about the presence of such effects during the 


admission process, and to decline to consider an application as complete unless 
the question is answered. 


The practical problem with this approach derives from the earlier discussion 
of our ability to specify in advance, as admissions criteria, necessary skills that 
may be limited by handicaps. In employment one may be able to isolate specific 
job tasks and inquire about proficiency in them—and the regulation permits 
pre-employment inquiries “into an applicant’s ability to perform job-related 
functions,” while still prohibiting inquiries about handicap per se [45 CFR 
84.14(a)]—but such cataloging is difficult in academic programs for the variety of 
reasons discussed above. 


HEW’’s ban on pre-admission inquiries is based on the belief that institutions 
are more likely to use pre-admission knowledge of handicaps to discriminate than 
to accommodate. The cleanest solution to this problem thus would be recognition 
that this premise is in error, deletion of the prohibition, and emphasis that 
discriminatory use of information regarding handicaps violates the statute, as 
well it should. Until HEW does change the regulation, I believe the language 
suggested in NACUBO “Issue” 22 provides sufficient opportunity to solicit 
information about handicaps, in view of our experience that most applicants who 
will require some accommodation ordinarily disclose that need during the admis- 
sions process anyway. Additionally, as “Issue” 22 discusses, making response to 
a mandatory post-admission inquiry a condition for registration or accommoda- 
tion is permissible even under the current regulation. 
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E. Student Services—Sections 84.43, 84.45, 84.47. 


The Court’s emphases on Section 504’s application only to ‘otherwise quali- 
fied’’ handicapped students, and on the relevance of handicap in determining 
such qualification, may merit review of HEW or institutional policies concerning 
the breadth of services that must be provided such students. For example, there 
has been some confusion on HEW’s part about the situations in which a handi- 
capped student may or should participate on separate teams in physical education 
[Section 47(a)]; a problem in specific instances has been the possibility of injury 
and tort liability. It is important not to stereotypically assume that persons with 
various handicaps have greater risk of accident—they may in fact exercise greater 
care and better understand their own limits—but it is equally important to 
acknowledge that sufficient risk of enough added liability, when in fact it is 
present, legitimately supports a determination that a person is not “qualified.” 
Similarly, in my view, the Court’s holding strengthens the conclusion of Section 
84.46(b), that placement counselors may “provide factual information about 
licensing and certification requirements that may present obstacles to handi- 
capped persons in their pursuit of particular careers” without being accused of 
discriminatory counseling, and suggests that in assuring that handicapped stu- 
dents are not counseled to “more restrictive career objectives than are nonhandi- 
capped students with similar interests and abilities’ [emphasis added], a counse- 
lor should be permitted to “talk straight” about whether a particular handicap 
may render a student “unqualified.” 


In one specific area I believe the thrust of the Court’s holding should resolve 
a controversy that is avoided in the regulation and that the NACUBO task force 
deferred resolving on the basis that HE W intended to issue a position (NACUBO 
“Issue” 35). That question is whether the standard that housing ‘‘be available in 
sufficient quantity and variety so that [its] scope . . . is as a whole, comparable to 
that of nonhandicapped students [Section 84.45(a)],”’ requires that persons with 
mobility, sight, or hearing impairments must be provided dormitory housing on 
floors not having ground-level outside exits. My personal view is that an institu- 
tion may determine that a student is not ‘“‘qualified”’ for such housing if he or she 
has an impairment that will substantially limit his or her ability to be apprised of 
the need for evacuation when alone, or to accomplish that evacuation without 
assistance. 


F. Employment and Reasonable Accommodation—Subpart B, Section 84.12. 


The Supreme Court declined to apply to admissions decisions the definition 
of a ‘“‘qualified” applicant that the regulation uses for employment, one that 
explicitly relates “‘qualification”’ to ability to perform “essential functions” given 
“reasonable accommodation’’ as spelled out in Section 84.12. Yet the factors the 
Court thought important about Southeastern’s nursing program are present in 
many employment situations, certainly in academic settings—particularly, the 
need for high standards of performance on which peers and clients (viz., 
students) depend. Further, the Court approved Southeastern’s requirement that 
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its students be able to perform a wide range of tasks, and operate in a wide range 
of situations, that were not relevant to many actual job settings and were not 
clearly relevant, on the record before the Court, to successful certification. 


As a result, it has been suggested that the courts may narrow the employ- 
ment sections of the regulation, particularly in ‘“‘clinical’’ or “‘professional” em- 
ployment analogous to the curriculum before the Supreme Court in Davis. That 
is not an easy prediction to comment on; for example, courts might easily dis- 
tinguish employment matters on the basis of the Supreme Court’s underlying 
concern for academic autonomy, as represented by admission decisions. 


More concretely, a week after deciding Davis the Supreme Court declined 
to review a decision of the U.S. Court of Appeals for this circuit, Trageser v. 
Libbie Rehabilitation Center, 590 F.2d 87 (4th Cir. 1978), which held that an 
individual may not sue in court alleging employment discrimination under Sec- 
tion 504 unless a primary objective of the federal funds flowing to the employer 
is to provide employment, or unless employment discrimination by the employer 
would necessarily cause discrimination against the non-employee “primary in- 
tended beneficiaries”’ of the federal funds (viz., in our case, students). Trageser 
can also be read to say that Section 504 embodies these limits as to any jurisdic- 
tion over employment, including that of administrative agencies such as HEW, 
and is not limited to personal lawsuits in court, but that is not clear. (A number 
of lawsuits involving similar provisions of the Title IX sex discrimination regula- 
tions have held that HEW lacks jurisdiction to address employment under those 
rules, and the Supreme Court has declined to review them.) 


I do not believe that even the strongest ‘‘anti-employment”’ reading of Davis 
and Trageser would justify our treating the regulation’s employment sections as 
having less than full force and effect at this time. At the same time, the Court’s 
various general discussions in Davis show a clear desire for reasonableness in 
reviewing handicap cases, and for deference to legitimate institutional objectives 
in the educational process; these factors should be relevant in resolving particu- 
larly difficult questions of accommodation. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW 


APPENDIX 


NOTE: Where it is feasible, a syllabus (headnote) will be released, as is being done in connection with this 
case, at the time the opinion is issued. The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. See United States v. Detroit Lumber 
Co., 200 U.S. 321, 337. 


SUPREME COURT OF THE UNITED STATES 
Syllabus 
SOUTHEASTERN COMMUNITY COLLEGE v. DAVIS 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FOURTH CIRCUIT 


No. 78-711. Argued April 23, 1979—Decided June 11, 1979 


Respondent, who suffers from a serious hearing disability and who seeks to be trained as a 
registered nurse, was denied admission to the nursing program of petitioner Southeastern 
Community College, a state institution that receives federal funds. An audiologist’s report 
indicated that even with a hearing aid respondent cannot understand speech directed to her except 
through lipreading, and petitioner rejected respondent’s application for admission because it 
believed her hearing disability made it impossible for her to participate safely in the normal 
clinical training program or to care safely for patients. Respondent then filed suit against 
petitioner in Federal District Court alleging, inter alia, a violation of § 504 of the Rehabilitation 
Act of 1973, which prohibits discrimination against an “otherwise qualified handicapped indi- 
vidual” in federally funded programs “solely by reason of his handicap.’’ The District Court 
entered judgment in favor of petitioner, confirming the audiologist’s findings and concluding that 
respondent’s handicap prevented her from safely performing in both her training program and 
her proposed profession. On this basis, the court held that respondent was not an ‘otherwise 
qualified handicapped individual” protected by § 504 and that the decision to exclude her was 
not discriminatory within the meaning of § 504. Although not disputing the District Court’s fact 
findings, the Court of Appeals reversed, holding that in light of intervening regulations of the 
Department of Health, Education, and Welfare (HEW), § 504 required petitioner to reconsider 
respondent’s application for admission without regard to her hearing ability, and that in determin- 
ing whether respondent was “otherwise qualified,” petitioner must confine its inquiry to her 
‘academic and technical qualifications.”” The Court of Appeals also suggested that § 504 required 


“affirmative conduct” by petitioner to modify its program to accommodate the disabilities of 
applicants. 


Held: There was no violation of § 504 when petitioner concluded that respondent did not 
qualify for admission to its program. Nothing in the language or history of § 504 limits the freedom 
of an educational institution to require reasonable physical qualifications for admission to a 
clinical training program. Nor has there been any showing in this case that any action short of 


a substantial change in petitioner’s program would render unreasonable the qualifications it 
imposed. Pp. 6-15. 


(a) The terms of § 504 indicate that mere possession of a handicap is not a permissible 
ground for assuming an inability to function in a particular context, but do not mean that a person 
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need not meet legitimate physical requirements in order to be “otherwise qualified.”” An 
otherwise qualified person is one who is able to meet all of a program’s requirements in spite 
of his handicap. HEW’s regulations reinforce, rather than contradict, this conclusion. Pp. 6-8. 


(b) Section 504 does not compel petitioner to undertake affirmative action that would 
dispense with the need for effective oral communication, such as by giving respondent individual 
supervision whenever she attends patients directly or by dispensing with certain required courses 
for respondent and training her to perform some but not all of the tasks a registered nurse is 
licensed to perform. On the record it appears unlikely that respondent could benefit from any 
affirmative action that HEW regulations reasonably could be interpreted as requiring with regard 
to ‘‘modifications” of postsecondary educational programs to accommodate handicapped persons 
and the provision of “auxiliary aids” such as sign-language interpreters. Moreover, an interpre- 
tation of the regulations that required the extensive modifications necessary to include respondent 
in the nursing program would raise grave doubts about their validity. Neither the language, 
purpose, nor history of § 504 reveals an intent to impose an affirmative action obligation on all 
recipients of federal funds, and thus even if HEW has attempted to create such an obligation 
itself, it lacks the authority to do so. Pp. 8-13. 


(c) The line between a lawful refusal to extend affirmative action and illegal discrimina- 
tion against handicapped persons will not always be clear, and situations may arise where a refusal 
to modify an existing program to accommodate the needs of a disabled person amounts to 
discrimination against the handicapped. In this case, however, petitioner’s unwillingness to make 
major adjustments in its nursing program does not constitute such discrimination. Uncontroverted 
testimony established that the purpose of petitioner’s program was to train persons who could 
serve the nursing profession in all customary ways, and this type of purpose, far from reflecting 
any animus against handicapped individuals, is shared by many if not most of the institutions that 
train persons to render professional service. Section 504 imposes no requirement upon an 
educational institution to lower or to effect substantial modifications of standards to accommodate 
a handicapped person. Pp. 13-14. 


574 F. 2d 1158, reversed and remanded. 


POWELL, J., delivered the opinion for a unanimous Court. 
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